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bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 

importance of his job and the opportunities 

it holds for the future. Here is a new book 

that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 


By Edgar G. Alcorn 


Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
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This book is a complete treatment of the subject of bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment of 
all kinds of communications with a bank’s customers and 
correspondents. 





The theory of letter writing is digested down to essentials, 
the emphasis being on the actual writing of bank letters. 
There are many illustrations of actual bank letters. 
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the University of Kansas and this book is the result of a 
survey of bank letter writing methods of banks in all parts 
of the country. 
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The Fictitious Payee and the Uniform 
Commercial Code—the Demise of 


a Ghost 


Reprinted with the permission of the editors of the University of Chicago Law Review; 
published by the University of Chicago Law School 


The career of that shadowy gentleman, the fictitious payee, “affords 
a good illustration of the uncertainty of law, and of the kaleidoscopic 
nature of the judicial mind.”! Today, most courts follow rigid rules 
when dealing with negotiable instruments payable to nonexistent payees, 
fictitious payees, or impostors.? In following these rules, though, the 
essential problem of all litigation, the determination of liability, is often 
badly solved. Sensing this, judges still expend masses of highly ques- 
tionable legal logic in attempts to justify unsatisfactory distribution of 
loss. The imminent adoption of a final draft of the new Commercial 
Code* brings the hope that the ancient ghost may at last be laid. This 
comment covers the history and present state of the law and discusses at 
somewhat greater length the merits of Section 3-405 of the proposed code. 


I 
When a group of English commercial houses failed late in the 
eighteenth century English courts first encountered negotiable instru- 
ments bearing the names of imaginary payees.* In order to give greater 
credit to their bills, and to avoid unsettling the bill market by their huge 


1 Chalmers, Vagliano’s Case, 7 L.Q. Rev. 216 (1891). 
2In common usage, “nonexistent” means just what the word implies: an absolutely 
imaginary, unreal, person or firm, a name which signifies nothing. A “fictitious payee” 
usually indicates the name attaching to a real person or firm where the drawer or the 
one causing the instrument to issue does not intend the payee ever to see the instrument. 
English usage is more specific; the whole controversy under the English statute depends 
on just when a payee is “fictitious.” 

A payee may be fictitious by accident, as when a name chosen at random as non- 
existent turns out to belong to a real person. 
3 Proposed Uniform Commercial Code (May draft, 1949), referred to hereafter as UCC. 
4 An earlier case, Stone v. Freeland (1769), is mentioned in a footnote, 1 H.BI. 316 (C.P., 
1790); Lord Mansfield is supposed to have held liable an acceptor who had knowledge 
that the drawer had indorsed the payee’s name. 
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speculations, these houses had made ingenious arrangements with those 
willing to lend them credit. The lenders of credit had appeared either 
as drawers of bills payable to imaginary but realistically named firms, 
or as acceptors of similar bills.5 After the crash, these. signers found 
themselves defendants in a series of suits on the instruments. Humanly, 
they resisted payment although they had known well that the payees 
did not exist and that the defunct houses had indorsed the non-existent 
payees’ names. They claimed that the plaintiff-holders could not prove 
the payees’ indorsements. When plaintiffs pointed to defendants’ knowl- 
edge, the defendants replied that title could not be made through a 
forgery. The “conscience of the case” was clear: defendants had to 
pay. Pay they did. generally on the ground that thev were estopned to 
take advantage of their own fraud.?: The judges felt that the defendants 
must have intended something by their actions in putting the bills into 
circulation. and, since the bills could not be pavable to order, they must 
be treated as bearer instruments, as far as defendants were concerned.® 
Two justices® foreshadowed two centuries of judicial confusion by ob- 
jecting to an action since in their view the bills were mere nullities, order 
instruments which could not be indorsed. 

In the hundred vears that elapsed between the early English cases 
and the great codifications of negotiable instruments law, the rule was 
generally accepted to be that “a bill payable to a fictitious person or his 
order is in effect a bill payable to bearer, and may be declared on as 
such, in favor of a bona fide holder . . . against all the parties knowing 
that the payee was a fictitious person.”!° During this period the modern 
practice of drawing order checks appeared,!! and as the codifications 
were enacted a new type of case began to be litigated. 

A typical case would arise as follows: A trusted clerk, charged 
with preparing checks, would make out a few payable to nonexistent 
payees, or to real customers who had no present claims. The unsus- 


5 Compare the devices used in the practice of “drawing and redrawing.” Adam Smith, 
Wealth of Nations 298 (Modern Library ed., 1937) (first published, 1776) . 

6 Tatlock v. Harris, 3 T.R. 174 (K.B., 1789); Vere v. Lewis, 8 T.R. 182 (K. B.. 1789); 
Minet v. Gibson, 8 T.R. 481 (K.B.. 1789), aff'd 1 H.Bl. 569 (H.L., 1791); Collis v. 
Emett. 1 H.BI. 313 (C.P.. 1790). An account of the million-pound failure is found in 
Kyd, ‘Bills of Exchange 210 ff. (8d ed., 1795). 

7 Other grounds of recovery were considered acceptable by many judges: treating the 
indorsements as making new bills, the indorser assuming the payee’s name; treating the 
lenders of credit as having appropriated money to pay the bills, etc. 

8 Already, order bills to inanimate objects were treated as bearer bills: Grant v. Vauchan, 
a 1516 (K.B., 1764); argument of counsel in Tatlock v. Harris, $ TR. 174 (KB., 
® Eyre, C. B., and Heath, J., in Gibson v. Minet, 1 H.BI. 569 (1791). 

10 Chitty and Hulme, Bills of Exchange 157 (10th Am. ed., 1842). Accord: Kyd. Bills 
§ Pe “a (8d ed., 1795); Bayley, Bills 26 (4th ed., 1822); see Johnson, Bills 26 


11 See opinion of Burton, J., in Agricultural Savings Ass’n v. Federal Bank, 6 Ont. App. 
R. 192, 197 (1881). 
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pecting employer, signing many checks daily, would sign these too. The 
clerk then stole the checks, indorsed them, and the drawee bank, recog- 
nizing the drawer’s signature, paid without question. When the fraud 
was discovered the indignant employer demanded the recrediting of his 
account. The bank resisted. 


In England, the Bills of Exchange Act!? provided only: “Where the 
payee is a fictitious or non-existing person the bill may be treated as 
payable to bearer.” In the historic case of Vagliano v. Bank of Eng- 
land** the House of Lords decided that the statute changed the prior 
law. An English bill is payable to bearer if the payee is nonexistent, 
regardless of what the drawer thought he was doing when he drew it.'* 
If the payee is real and known to the drawer, who intended to pay him, 
then the bill is not payable to bearer where a clerk fraudulently caused 
the bill to be drawn. In the vague middle ground between these situa- 
tions it seems to be possible for a payee to be real, and yet “fictitious” 
within the meaning of the act, on the authority of the Vagliano case.!¢ 


In the United States, Section 9(3) of the Uniform Negotiable In- 
struments Law?’ adds a clause to the British section: “The instrument 
is payable to bearer... (3) when it is payable to the order of a fictitious 
or non-existent person,!® and such fact was known to the person making 
it so payable... .” A leading New York case which has been almost 
universally followed,!® Shipman v. Bank of the State of New York,*° 
held that it was impossible for an order check to be treated as payable 


12 45 & 46 Vict., c. 61 § 7(8) (1882), cited as “BEA.” 


13 22 Q.B.D. 103 (1888), aff'd 23 Q.B.D. 243 (1889), rev’d [1891] A.C. 107. Noted, 
Chalmers, op. cit. supra note 1; Butterworth, The Vagliano case in Australia, 10 L.Q. 
Rev. 40 (1894); Adams, The Vagliano Case, 7 L.Q. Rev. 295 (1891). Adams suggests 
that the real culprit was the clerk’s stockbroker, who should have been put on inquiry 
when he saw a poor clerk speculating with huge sums (£71,000). 


14 Clutton v. Attenborough, [1897] A.C. 90; London Life Ins. Co. v. Molsons Bank, 5 
Ont. L.R. 407 (1903), aff'd 8 Ont. L.R. 238 (1904). 


15 Vinden v. Hughes, [1905] 1 K.B. 795; North & South Wales Bank v. on 
[1908] A.C. 187. See Falconbridge, Fictitious or Non-existing Payee, 43 Can. L.J. 225 
(1907); Chalmers, Bills 27 (10th ed., 1932). 


16 For some light, see Falconbridge, op. cit. supra note 15, and Butterworth, op. cit. supra 
note 18. A good guess would seem to be that English bills will fall within BEA § 7(3) 
unless the drawer had actual knowledge that the payee was in existence. Note, though, 
that no English bank is liable if it pays in good faith on a forged indorsement. BEA § 60. 


17 Cited as NIL. 


18 The following clause was not in Crawford’s first draft of the NIL: Beutel’s Brannan, 
NIL 119 n. (b) (7th ed., 1948). 


19 Save for a few unimportant cases: Kohn v. Watkins, 26 Kan. 691 (1882); Equitable 
Life Assurance Society Co. v. Nat’l Bank of Commerce, 181 S.W. 1176 (Mo. App., 1916); 
see Lane v. Krekel, 22 Ia. 899 (1867). Compare the discussion in Beutel’s Brannan, 
NIL 882 ff. (7th ed., 1948). 3 


20 126 N. Y. 318, 27 N.E. 871 (1891). Earlier New York cases are substantially similar: 
Welsh v. German-American Bank, 78 N.Y. 424 (1878); Frank v. Chemical Nat’l Bank, 
84 N.Y. 209 (1881). 
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to bearer, under a New York statute similar to the NIL,”! unless the 
drawer—the actual signer—intended the payee to have no interest; the 
NIL did not change the common law in this respect. But, where the 
earliest English cases had rested mainly on a simple estoppel of the 
drawer with knowledge to claim his formal rights, that is, to have the 
holder prove the payee’s indorsement, the American courts have resorted 
to numerous fanciful arguments to justify the results of their (un- 
doubtedly correct) construction of Section 9 (3). 


The fact complexes, as usual, have not adjusted themselves to any 
easily-stated rule. The problem of who is the “person making it so 
payable” has caused some litigation, but the present law is fairly definite. 
If an officer of a company who has check-issuing powers decides to de- 
fraud the company by issuing checks payable to fictitious payees and 
then abstracts, indorses and cashes the checks, the checks are payable 
to bearer.22 But if a clerk, no matter how trusted, makes out checks 
to fictitious payees which are signed, no matter how mechanically,?? by 
an authorized officer without knowledge of the fraud, the checks are 
not payable to bearer.** Similarly, if the clerk pads a payroll,”® or if an 
insurance agent submits false claims.”® 


21] Rev. Stat. 768, § 5 (Bank’s ed., 1889), provided for validity against the maker and 
others with knowledge as if the instrument were payable to bearer. See discussion infra 
of the Illinois amendment to NIL § 9(8). 


22 Mueller & Martin v. Liberty Ins. Bank, 187 Ky. 44, 218 S.W. 465 (1920); Snyder v. 
Corn Exchange Nat’! Bank, 221 Pa. 599, 70 Atl. 876 (1908). The rule may be different 
if the checks are drawn by an authorized officer of the United States. United States v. 
Nat'l Bank of Commerce, 205 Fed. 483 (C.A. 9th, 1913), second appeal 224 Fed. 679 
(C.A. 9th, 1915). However, the government was held bound by the impostor rule in 
Continental-American Bank & Trust Co. v. United States, 161 F. 2d 935 (C.A. 5th, 1947), 
and United States v. First Nat'l Bank & Trust Co., 92 F. Supp. 356 (N.C., 1950). 


Courts trying to operate under NIL § 9(3) are faced with a curious problem when 
two officers are required to sign checks and only one knows the payee is fictitious. Some 
have decided that one is enough to make the check payable to bearer. Goodyear Tire 
& Rubber Co. v. Wells Fargo Bank, 1 Cal. App. 2d 694, 37 P. 2d 483 (1934); Penn. Co. 
v. Federal Reserve Bank, 30 F. Supp. 982 (Pa., 1939); Globe Indemnity Co. v. First 
Nat'l Bank, 183 S. W. 2d 1066 (Mo. App., 1939). Contra: Portland Postal Employees’ 
Credit Union v. United States Nat’l Bank, 171 Ore. 40, 1385 P. 2d 467 (1943). See 
Bourne v. Md. Casualty Co., 185 S. C. 1, 192 S. E. 605 (1937); Union Bank & Trust 
Co. v. Security First Nat'l Bank, 57 P. 2d 1832 (Cal. App., 1936), aff’d 8 Cal. 2d 308, 
65 P. 2d 355 (1987). To be consistent with the strict drawer-equals-signer equation 
the opposite decision is indicated, for the check is not valid until both sign. 


23 If the authorized signature were actually affixed by a machine, presumably the operator 
of the machine would be the person making the check payable. But a “signing officer” 
who writes his name 800-1500 times a day has enough free will left to be a “person.” 
Security-First Nat'l] Bank v. Bank of America, 129 P. 2d 424 (Cal. App., 1942), rev’d 
187 P. 2d 452, 22 Cal. 2d 154 (1943). See note 24 infra. 


24 Cases cited note 20 supra; United States Cold Storage Co. v. Central Mfg. District 
Bank, $48 Ill. 508, 175 N.E. 825 (1931); First Nat’l Bank v. American Surety Co., 71 
Ga. App. 797. 80 S.E. 2d 402 (1944); scores of cases are collected in 118 ALL.R. 15 
(1939); Beutel’s Brannan, NIL $15 ff. (7th ed., 1948); Kulp, The Fictitious Payee, 18 
Mich. L. Rev. 296 (1920). 


Even when a bank’s cashier issues a cashier’s check at a customer’s request the cashier 
is held to be the person making the check payable, and his “intent” governs. Seaboard 
Nat'l Bank v. Bank of America, 193 N.Y. 26, 85 N.E. 829 (1908); Paine v. Continental & 
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Equally fine distinctions are drawn when the payee named is.a firm 
on the edge of legal existence. If a company is defrauded into issuing 
checks to a firm which the signing officer thinks is real, but which is not, 
the checks are said to remain unindorsable nullities.27 But if the clerk 
or his confederate has set up a dummy firm and filed a certificate of 
doing business, then the indorsement of one “authorized” to sign for the 
dummy firm is quite valid.28 Hence the clerk’s choice of a convenient 
device to cash checks results, fortuitously, in determining whether the 
drawer carries the loss.?® 


There is at least one well-recognized exception to the rigorous ap- 
plication of Section 9(3): the impostor rule. If a defrauder represents 
himself to be someone else in a face-to-face encounter with the drawer 
of a check, and the drawer issues the check to the defrauder under the 
assumed name, the check is usually treated as properly indorsable by 
the impostor. It is said that the intent to pay the visible man outweighs 
the intent to pay to the assumed name. But, when the imposture is by 
mail, the drawer may avoid loss. Where an impostor falsely represents 
himself to be the agent of a nonexistent principal and the check is drawn 
to his “principal,” the impostor rule does not apply, and the check can- 
not be indorsed by the impostor so as to pass title.°° 


Commercial Nat’l Bank, 259 Ill. App. 526 (1931). But cf. Union Bank & Trust Co. v. 
Security-First Nat'l Bank, 57 P. 2d 1832 (Cal. App., 1936), aff'd 8 Cal. 2d $08, 65 P. 2d 
$55 (1937). In American Express Co. v. People’s Sav. Bank, 192 Iowa 366, 181 N.W. 
701 (1921), where the company exchanged checks on itself to fictitious payees for a 
worthless personal check, the checks were held not payable to bearer, since the company’s 
“intent” was not fulfilled. 


25 American Sash & Door Co. v. Commerce Trust Co., 382 Mo. 98, 56 S.W. 2d 1084 (1982). 
26 Checks to existing policy holders on fake claims (by an agent) were held not payable 
to bearer in Nat'l Surety Co. v. Halsted Street State Bank, 246 Ill. App. 92 (1927); 
Nat'l Union Fire Ins. Co. v. Mellon Nat’l Bank, 276 Pa. 212, 119 Atl. 910 (1923). There 
was a similar holding as to checks to nonexistent “policyholders” in Caledonian Ins. Co. v. 
Nat'l City Bank, 208 N.Y. App. Div. 88, 203 N.Y. Supp. 82 (1924). 

27 Segal v. Nat’l City Bank of N.Y., 183 N.Y. Misc. 994, 52 N.YS. 2d 727 (1944); Int'l 
Aircraft Trading Co. v. Manufacturers Trust Co., 297 N.Y. 285, 79 N.E. 2d 249 (1948). 
28 Bank of N.Y. v. Public Nat’l Bank & Trust Co., 195 N.Y. Misc. 812, 82 N.YS. 2d 
694 (1948), aff'd 301 N.Y. 508, 98 N.E. 2d 71 (1950). 

29 Banks in which such paper may be deposited require such a certificate or other authori- 
zation before they will allow withdrawals of funds under a firm’s (or corporation’s) name. 
Thus some slight protection is still offered to the drawer. 


30 Strange v. Westchester County Nat'l Bank, 235 N.Y. 68, 188 N.E. 789 (1928); and 
McCornack v. Central State Bank, 208 Iowa 838, 211 N.W. 542 (1926), are typical 
impostor-agent cases. Russell v. Second Nat’l Bank, 1386 N.J.L. 270, 55 A. 2d 211 (1947), 
makes the distinction between the impostor and impostor-agent situations very forcibly, 
applying both rules in the same case. 

Any attempt to cite cases following “the” impostor rule is fairly futile in the light of 
Professor Abel’s learned, convincing, and exhaustively annotated article, “The Impostor 
Payee: Or, Rhode Island Was Right” [19401 Wis. L. Rev. 161 and 368. Taking Tolman 
v. American Nat'l Bank, 22 R.I. 462, 48 Atl. 480 (1901), usuaily cited as a refusal to 
follow the impostor rule, Professor Abel demonstrates that in a considerable number of 
cases the impostor rule as actually applied carries a qualification: the loss falls on the 
drawer unless he has exercised care and the holder or payor has exercised none. 


For discussions of imposture by mail see Abel, supra at 172, 178, and The Impostor 
Rule, 28 Ind. L.J. 484 (1948). 
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In an attempt to circle around the prevailing Section 9(3) interpre- 
tation, drawees and holders have often claimed that drawers were negli- 
gent in allowing instruments to issue.*1 Rarely have these attempts 
succeeded.22_ Usually, it is said that the drawer’s negligence must relate 
to the forgery itself and not to the issuance of the check, if he is to be 
charged with the loss.3% 

This, in brief, is the present state of the law.3* Drawee and collecting 
banks or those buying checks from defrauders bear most losses on checks 
drawn to fictitious payees. The current draft of the UCC makes some 
bold changes. Before final adoption, however, it is proper to reassess 
the old arguments which have so long supported the prevailing rules. 


II 

In commercial law, perhaps more than in any other field, Justice 
Brandeis’ famous dictum holds true: “[I]t is more important that the 
applicable rule of law be settled than that it be settled right.”*5 To the 
banker and the businessman litigation is a positive evil. If under a new 
commercial statute claims cannot be quickly and surely adjusted with- 
out lawsuits, the drafting lawyers have failed. The rules of the com- 
mercial game should of course distribute burdens equitably, placing 
losses where justice and sound economic policy require them to be 
placed; but above all the rules should allow the game to be played fast 
and without hesitation. 

The essential problem posed by the fictitious payee cases is well 
recognized: “The issue, as a large scale matter, is one between collect- 
ing bankers on the one hand . . . and corporate business on the other.”86 
As between the two, justice appears to be more on the side of the banks. 
A bank cannot often be sure of the validity of a payee’s signature. This 
is not always a good excuse: When a legitimate order instrument is 
stolen, and a bank pays on the forged indorsement, the loss properly 


Cohen v. Lincoln Sav. Bank of Brooklyn, 275 N.Y. $99, 10 N.E. 2d 457 (1987), should 
be noted as tacking a special requirement onto the impostor rule: there must be an 
antecedent fraud by which the drawer was induced to enter into the transaction. 


81 Almost all the cases cited in notes 20, 24 supra, involved such claims. 
82 One success (with a strong dissent): Defiance Lumber Co. v. Bank of Cal., 180 Wash. 


588, 41 P. 2d 185 (1985); see Detroit Piston Ring Co. v. Wayne County & Home Sav. 


Bank, 252 Mich. 168, 288 N.W. 185 (1930). 


88 This is the old common-law rule. Agricultural Sav. & Loan Ass’n v. Fed. Bank, 6 Ont. 
App. R. 192 (1881). 

84 Ignoring many problems such as business names, estates and officers for the time being 
as possible fictitious payees. Most of these problems are simple and are usually handled 
correctly. But see Hansen v. Northwestern Nat’l Bank, 175 Minn. 453, 221 N.W. 878 
(1928). Kulp, op. cit. supra note 24, covers all these side issues thoroughly. Compare 
UCC § 38-110. 

85 Dissent in Burnet v. Coronado Oil & Gas Co., 285 US. 398, 406 (1982). Abel, op. 
cit. supra note 30, at $89 ff., rejects the certainty criterion on grounds which may have 
_ — in discussing case law in 1940 but which should not concern the drafters 
of a new code. 


86 Steffen, Cases on Commercial and Investment Paper $95 (1089). 
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falls on the aah uid A different rule would siiehaaiy much of the use- 


fulness of negotiable instruments as tools of trade. But the fictitious 
payee and impostor cases are another matter. 


Many justifications are offered in support of the majority rules in 
the various fictitious payee situations. Most decisions speak of the 
bank’s obligation, at its peril, to carry out the drawer’s intent.°* Such 
statements are meaningless. The drawer’s intent was frustrated ab 
initio by his dishonest employee. Though any discussion of intent is 
sterile, yet, as between an “intent” to issue a scrap of paper, misleadingly 
in form like a check,®® and the drawer’s belief that he is issuing a valid 
order instrument to pay out money, the latter does appear as his natural, 
true, intent. 

Again, according to the Section 9(3) it is necessary for the drawer 
to know that the payee is fictitious if he is to bear the loss. The guilty 
clerk’s knowledge, it is said, cannot be attributed to the corporation- 
drawer, because of an immutable principle of agency law.*® While any 
discussion of agency law is beyond the scope of this comment, it is well 
to point out that this application is highly rarefied.41 To anyone but 
a lawyer, there is no real distinction between an employee who fills out 
and signs checks and one who fills out checks and submits them by the 
score to be mechanically signed by an authorized officer. A corporation 
too easily escapes liability by selecting an honest but insulated assistant 
treasurer. Honesty is easy to find in rubber stamps. 

The usually unsuccessful attempts of banks to claim that drawers 
have been negligent arouse a certain sympathy. Yet, the courts 
rejecting the claims of negligence are acting wisely, though the argu- 
ments supporting their decisions are palpably weak. Commercial mat- 


87 4 Univ. Chi. L. Rev. 670, 672 (1937), noting Union Bank & Trust Co. v. Security First 
Nat'l Bank, 8 Cal. 2d 308, 65 P. 2d 355 (1937), does not even admit this. 
88 The Shipman case is the prototype. Under NIL § 9(3), the drawer’s intent is crucial, 
but this lends no cogency to the statements about “the bank’s duty.” NIL § 9(8) 
specifically makes it the bank’s duty to bear losses when the drawer did not know what 
he was doing. When the drawer knows what he was doing, as drawing to a certain John 
Smith, and the bank cashes the check on another John Smith’s signature, then indeed the 
bank has failed in its duty to carry out the drawer’s intent. Mead v. Young, 4 T.R. 28 
(K.B., 1790). But this last example is really a standard forgery, unless, of course, there 
has been an imposture. Compare Abel, op. cit. supra note 30, at 205 ff., on the minimal 
usefulness of the dominant intent (of the drawer) explanation in the impostor cases. 
39 “Hamlet: Do you see yonder cloud that’s almost in shape of a camel? 

Polonius: By the mass, and ’tis like a camel indeed 

Hamlet: Methinks it is like a weasel. 

Polonius: It is backed like a weasel. 

Hamlet: Or like a whale? 

Polonius: Very like a whale.” 

—Hamlet, Act III, Scene 2. 

40 United States Cold Storage Co. v. Central Mfg. District Bank, 343 Ill. 508, 175 NE. 
825 (1931), contains a typical discussion, as does the Shipman case. 
41 For example, the citing of Cave v. Cave, L.R. 15 Ch. Div. 689 (1880), in the Shipman 
case. 
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ters should not often go to an expensive jury trial with the result de- 
pending in part on the whims and antipathies of untutored jurymen.” 

While there is satisfaction in “economic” analyses of risk which assign 
losses to the proper enterprise unit, these speculations are not too help- 
ful here.** No “entrepreneur rule” will fulfill certainty requirements. 
One such argument is forceful, however: embezzlement, like sin, is 
undesirable. Good internal organization in a corporation makes it diffi- 
cult for employees to carry out frauds. If banks, and not employers 
bear fraud losses, there is no pressure on companies to organize their 
affairs to minimize these losses.** 


It can be said in support of Section 9(3) that under it, in theory, 
banks can avoid most losses.** If the collecting banks look to their 
depositors, making sure of their responsibility, the bank will have an 
action back should the payee’s signature be forged.46 The depositors 
can sue up the line on the indorsements, the argument runs, and thus 
eventually the one who originally cashed the check for the thief will 
suffer the loss, which is delightful, and in accordance with principle.** 
Practically, the scheme may break down. Some checks are cashed di- 





42 See note $2 supra. The author of a case note, 97 U. of Pa. L. Rev. 122 (1948), objects 
to language in a recent New York case, Int'l Aircraft Trading Co. v. Manufacturers 
Trust Co., 297 N.Y. 285, 79 N.E. 2d 249 (1948), which seems to imply that no con- 
ceivable negligence of the drawer will result in his bearing the loss. . Even in the worst 
cases, though, a gross negligence exception seems undesirable. Better to change the rule. 


43 Even a Daniel would have difficulty in deciding between bank and companies in these 
terms. Banks, after all, make a business of dealing with checks, and receive the use of 
the deposited money. Yet the accidental placing of fictitious payee losses on banks, as 
opposed to other embezzlement losses, has no great appeal. It is the company which has 
the opportunity of preventing the loss, as has been said. And why should not these 
losses be treated as a risk of business, rather than of banking? Compare comment (4) 
to UCC § 8-405. At any rate, bank charges reflect bank costs, and companies pay for 
what they get. The situation of a holder caught with a check to a fictitious payee is 
too often a sad one under the NIL: he may not be insured (or self-insured). As to 
forgery losses in general, see 14 Univ. Chi. L. Rev. 705 (1947), noting R. H. Kimball, 
Inc. v. R. I. Hospital Nat'l Bank, 72 R. I. 144, 48A 2d 420 (1946). 


44 This argument should be distinguished from the one which would place losses on em- 
ployers of agents since they can select honest men. Compare comment (4) to UCC 
§ 8-404. Until the science of psychology is perfected, it will be impossible to hire only 
honest men. No Diogenes, only a good accountant, is required to set up procedures to 
avoid payroll padding. Compare Defiance Lumber Co. v. Bank of Cal., 180 Wash. 533, 
41 P. 2d 185 (1935). 


45In 14 Univ. Chi. L. Rev. 705, 709 n. 19 (1947), noting R. H. Kimball, Inc. v. R.I. 
Hospital Nat’l Bank, 72 R.I. 144, 48 A. 2d 420 (1946), it is estimated that total U.S. 
forgery losses (including fictitious payee losses?) run to only $800,000 a year. This would 
seem to make the whole problem relatively minor. The estimate is wrong, in the opinion 
of counsel for a large Chicago bank. After all, several illustrious swindlers have put 
themselves into what Franklin P. Adams called “the six-figure, or non-hay bracket”: 
Glyka (Vagliano’s Case) lifted £71,000, Bedell (Shipman case) took almost $200,000, 
and Nickel (Bank of N.Y. case, note 28 supra) achieved a score of more than $300,000. 
One regrets that a certain Swindels, name notwithstanding, contented himself with a few 
thousands (Welsh case, note 20 supra). 


46 ucc § $-417 gives the bank an immediate action against all indorsers on their war- 
ranties, whereas NIL § 66 gives such an action only to holders, not payors. 


47 Thus the argument in 97 U. of Pa. L. Rev. 122 n. 8 (1948), noting Int'l Aircraft 
Trading Co. v. Manufacturers Trust Co., 297 N.Y. 285, 79 N.E. 2d 249 (1948). 
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rectly with the drawee bank by the wrongdoer. Small businesses cash 
a great many checks. Such concerns may not be good for any large 
amount, and recoveries in small cases often will scarcely pay the expenses 
of suit.48 The number of suits multiplies. 


On the other hand, if drawers were forced to take all these risks, they 
would not only be less negligent, but much litigation would be avoided. 
A drawer’s failure in his suit to have his account recredited would be 
final. This would be bad for lawyers, perhaps, but good for the interests 
they serve. 


Iil 
The UCC provides: 
§ 3-405. Impostors; Signature in Name of Payee. 


(1) With respect to a holder in due course or a person paying the in- 
strument in good faith an indorsement is effective when made in 
the name of the specified payee by any of the following persons, or 
their agents or confederates: 


(a) an impostor who through the mails or otherwise has induced 
the maker or drawer to issue the instrument to him or his 
confederate in the name of the payee; 


(b) a person signing as or on behalf of a drawer who intends the 
payee to have no interest in the instrument; 


(c) an agent or employee of the drawer who has supplied him with 
the name of the payee intending the latter to have no such 
interest. 


48 This is an important and frequent vexation, according to a lawyer for a large Chicago 


49 There is some loose drafting here. First, to say, “With respect to a holder in due 
course” begs the whole question. What must be meant is, “With respect to one other- 
wise a holder in due course... .” In any event, the words are unnecessary. Even if the 
indorsement is good, the rights of a holder will turn on other sections, and will depend 
on just whether or not he is a holder in due course. Compare UCC § 3-305. In fact, 
the limitation to holders in due course is positively undesirable. Suppose the case where 
drawer D intentionally makes a note payable to a nonexistent payee, indorses the payee’s 
name, and passes the note to A in the course of a transaction in which there is a partial 
failure of consideration. A indorses to B after maturity. Now B cannot be a holder 
in due course and hence, under the section, he is not even a holder by indorsement. But 
there is no reason to make B take a total loss. He is at least entitled, as against D, to 
whatever A could get; but even A’s position is doubtful under the section. 

Second, while subsection (a) applies to a “maker or drawer,” the maker has mysteri- 
ously disappeared from (b) and (c). Surely these omissions are not purposeful. 

Third, there is no mention at all of indorsers or indorsees. Yet a case where an indorser 
through an employee’s fraud indorses to a fictitious or nonexistent payee is indistinguish- 
able from a case where a maker or drawer signs an instrument to a similar payee. 


Fourth, as subsection (b) reads, no indorsement would be good except that of the 
“person signing” or of his “agents or confederates.’ This excludes the quite normal case 
where the agent who signs has nothing to do with the subsequent indorsement and 
delivery, say by the company’s president, who in no real sense is the agent or confederate 
of the signer. 





70 THE BANKING LAW JOURNAL 


The intent of this provision, as has been indicated, is laudable;®° but 
there are difficulties. One grave imperfection is suggested in a report 
to a subcommittee of the Chicago Bar Association.®4 Section 3-405 is 
open to the construction that the burden is on the holder of proving 
that the defrauder (or confederate) was the actual indorser.5? The 
writers of the report object to this. The situation is posed where a thief 
steals a check which the signer has intended not to be payable to the 
named payee. Under present law this is the classical bearer-payable 
situation. Under the proposed law, the thief’s transfer is bad. The 
authors say that “this is not good sense.”*% 


The report suggests two possible solutions. Either the payee’s sig- 
nature should be conclusively presumed to be regular, or, as they prefer, 
such paper should be made payable to bearer, at least as against the 
drawer. The latter solution, without the qualification, has been adopted 
in Illinois and seven other states54 by amending NIL Section 9(3) to 
read: 


The instrument is payable to bearer: ... (3) When it is payable 
to the order of a fictitious or non-existent or living person not intended 
to have any interest in it, and such fact was known to the person mak- 
ing it so payable, or known to his employee or other agent who supplies 
the name of such payee... 55 


The Illinois provision has its own defects. The early English cases 
show that the device of calling an order instrument to a fictitious payee 
payable to bearer was adopted as a simplification in pleading because 
of the rigid rule that one suing on order paper had to prove the payee’s 
indorsement. Most of the pre-NIL cases recognize that it is as against 
the drawer or acceptor with kno‘vledge that the instrument is to be 
treated as payable to bearer: only another way of saying that as against 
them the payee’s signature need not be proved. But the Illinois pro- 


50 Palmer, Negotiable Instruments Under the U.C.C., 48 Mich. L. Rev. 255, 284 (1950), 
calls § 3-405 “a first-rate achievement.” 


51 Report of Chicago Bar Association Subcommittee B, Section to Consider Articles 3 & 4 
UCC (1950) (Steffen, Huggins, Lamey). 


52 Under NIL § 9(3), the impostor exception is not applied if the impostor himself does 
not indorse, on the grounds that the drawer intended the impostor, no one else, as payee. 
J. C. Hockett Co. v. Simmonds, 87 N.E. 2d 739 (Ohio App., 1949). Such a decision is 
arbitrary to an extreme, the arbitrariness not lessened by the highly imaginary justifica- 
tion offered. UCC § 3-405 partially corrects the situation by specifying “persons, or their 
agents or confederates.” 


58 Nor is it. 


54 Ga., Ida., La., Mo., Mont., N.M., Wis. 


55 Applied in Houghton Mifflin Co. v. Continental Ill. Nat’l Bank and Trust Co., 293 Ill. 
App. 423, 12 N.E. 2d 714 (1988); Swift & Co. v. Bankers Trust Co., 280 N.Y. 135, 19 
N.E. 2d 992 (1989). Before the amendment, Illinois followed the majority (Shipman) 
= sa Cold Storage Co. v. Central Mfg. District Bank, $43 Ill. 508, 175 
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vision makes the instrument simply payable to bearer. Anomalies 
result 5¢ 


Suppose the situation where a drawer intentionally draws a check 
to a non-existent payee, indorses it, and passes it to X. The check is 
stolen from X, and the thief passes it to Y, forging X’s indorsement. 
Under the Illinois amendment, while the drawer must see that the check 
is paid, X, who thought he had a perfectly valid order instrument, takes 
a loss, and Y, who thought he was buying an order instrument, with all 
the attendant risks, receives a windfall. Such a result is foolish.57 The 
UCC definitely disposes of this possibility by abolishing the bearer 
device. There should be, though, an unmistakable command that the 
payee’s indorsement is to be conclusively presumed regular.®® 


Part (a) of UCC Section 3-405 attempts to clarify and codify the 
impostor rule. Apparently, however, when the impostor pretends to be 
an agent of a nonexistent principal, the present rule is to remain in force, 
and the drawer is to be protected.5® This is a distinction without a 
difference. It places, rightly, the responsibility for ascertaining bona 
fides on the drawer if the impostor pretends to be a principal, but allows 
a reckless disregard for the safety of the commercial community if the 
impostor claims to be an agent of such a principal. Again, it is reliance 
on arguments about the drawer’s “intent” which leads to such anomalies. 


56 All of the following discussion is also true of NIL § 9(8). 

57 Even under the Illinois amendment [and NIL § 9(8)] a court might reach the correct 
result in the situation posed by drawing an analogy with NIL § 40. For, while Y might 
be permitted to recover of the drawer as a holder of bearer paper, he could not recover 
of X upon the forged indorsement, and it would seem that as between X and Y the 
prior right of X to the paper or its proceeds would be protected. It must be admitted 
that no such case seems to have been reported yet. But surely code drafters should 
anticipate everything. 

58 Such a presumption would eliminate the need for the “agents or confederates” language 
in UCC § 3-405. 

Section 61 of the NIL already states that the drawer admits the existence of the payee 
and his then capacity to indorse. Usually courts completely ignore the section. The 
opinion of MacLaren, J., in London Life Ins. Co. v. Molsons Bank, 8 Ont. L. R. 238 
(1904), is an exception, applying BEA § 55(1) (b) (equivalent to NIL § 61) to place 
the loss on the drawer. In Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651 
(1918), and McCornack v. Central State Bank, 208 Iowa 833, 211 N.W. 542 (1926), the 
courts wrestled with NIL § 61, but did not apply it, over dissents. Compare UCC 
§ 8-418, and Drawee Liability, 29 Neb. L. Rev. 96 (1949). 

NIL § 61 is absolutely inconsistent with NIL $ 9(8). For NIL § 9(3) requires the 
drawer or maker to know that the payee is nonexistent if an instrument payable to a 
nonexistent payee is to be treated as payable to bearer. If the drawer does not know, 
the instrument is unindorsable order paper: a nullity. And, a drawer refusing to pay 
such paper is denying the existence of the payee, not to mention the payee’s capacity 
to indorse. 

However, BEA § 7(3), as interpreted, is consistent with BEA § 55(1) (b). For 
British paper is payable to bearer whenever the payee is nonexistent. Clutton v. Atten- 
borough, [1897] A.C. 90; London Life v. Molsons Bank, supra. Thus, NIL § 61 may 
be explained as an anomalous carryover from a consistent BEA. The trouble with this 
explanation is, it assumes that the drafters.of BEA § 7($) knew what they were doing, 
which may not be true. Chalmers, Vaglianos Case, 7 L.Q. Rev. 216 (1891). 

59 In the past, drawers have been protected from what certainly looks like their own 
folly. Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. $99, 10 N.E. 2d 457 (1987). 
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The real reasons for placing losses on drawers in all impostor situations 
are exactly those which make it fair for drawers to bear fictitious payee 
losses. 


Subsection (c) of UCC Section 3-405 wisely makes no distinctions 
between nonexistent payees and real payees who are or are not known 
to the drawer, thus avoiding the tangle into which the BEA led the 
English courts. Yet provisions (b) and (c) are still not satisfactory. 
That legal fact, but practical uncertainty, “intent” remains as the 
touchstone of liability.“° Some more concrete test seems advisable. 
Subjectively, the satisfying test for liability seems to depend on whether 
the payee, if real, has any right to the instrument. All bills drawn to 
nonexistent payees should result in losses to drawers, if to anyone, re- 
gardless of intent. 


To suggest a provision such as this, which places the loss on the 
drawer whenever the named payee has no interest in the instrument, 
would be to make one more change in present law. For, in addition to 
covering the padded payroll cases, for example, it would include all 
situations where a check is made out by mistake to a real payee to whom 
no money is owing.®*! In these instances, though, the loss should fall 
on the drawer. The man who draws and issues such a check shoots his 
arrow into the air. If when it falls someone is wounded financially, in 
all justice the archer should see to the wound.®? Banks already bear 
many another loss. 


IV 
In summary, the drafters of UCC Section 3-405 have made some 
progress, but not enough. A different version could unite the treatment 
of impostors, nonexistent payees, real payees with no interest, and real 
payees intended by the drawer to have no interest, all on a subjectively 
satisfying basis. For example: 


§ 3-405. Where Indorsement Is Conclusively Presumed Effective; “Fic- 
titious” or Non-existent Payees; Impostors. 


An indorsement by any person in the name of the named payee or 


60 That is, a definition of “fictitious” has been substituted for the word. 


61 Even under present law, if the intended payee does indorse, the indorsement is good, 
though the payee has no claim to the money. See Bank of N.Y. v. Public Nat’l Bank & 
Trust Co., 195 N.Y. Misc. 812, 82 N.Y.S. 2d 694 (1948). The proposal below would 
make any indorsement effective in such case. Certainly, if the payee had no claim and 
the paper had never been received, who indorsed it would be a matter of indifference to 
the named payee. On the other hand, if the payee has any claim, even overstated or 
mistaken, his actual indorsement should be required. 


62 All the rather soggy figure is intended to convey is that the same arguments apply 
here for placing the loss on the drawer as apply in the fictitious payee cases. Or to put 


it another way, all payees who have no interest in the instruments in question should be 
treated as fictitious. 
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indorsee is to be conclusively presumed effective to transfer the instru- 
ment where the named payee or indorsee: 


(a) does not exist; or 
(b) exists, but has no interest in the instrument; or 


(c) exists and has an interest in the instrument, but the instrument id 
issued to an impostor (either face-to-face or at a distance) of the 
named payee or indorsee.® 


Such a provision states an equitable, simple, legally elegant test for 
liability. It finds a rightful place in a code that is truly Commercial: 
one designed to serve commerce. 


63 It should be noted that Subsection (b) of the proposal reads “no interest in the in- 
strument.” ‘The proposal does not include the cases where a payee has another claim 
against the drawer, perhaps an inchoate claim in process of litigation, or more likely a 
sum due on an unconnected transaction. The proposed section might read, “If the named 
payee or indorsee has no connection with the transaction giving rise to the instrument.” 
But this is clumsy. Of course, either way some part of the drawer’s intent is dragged in 
the back door. 

One application: suppose an impostor pretends to be the agent for a well-known charity 
and obtains donations in the form of checks payable to the charity. The impostor-agent 
cannot validly indorse under the proposed section, for the payee has an interest in the 
check. This result is fair, for the situation is equivalent to one where a check made out 
to a creditor is given to someone claiming to be the creditor’s messenger. 

Finally, it may be noted that both the present suggestion and UCC § 3-405 shift losses 
from collecting banks to paying banks on some cashier’s checks. Thus, under neither 
can a bank escape liability, when it does not know a man demanding payment, by 
issuing a cashier’s check to him under the name he gives. However, it may be that 
paying banks could still avoid loss in this situation by certifying the tendered check. 
See Steffen and Starr, A Blue Print for the Certified Check, 18 N.C.L. Rev. 450 (1985). 





In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank’s Negligence in Drawing Check 
Prevents Recovery Against Drawee 
Bank where Forgery of Payee’s 


Indorsement 


Mary E. Boardman and her daughter KE. Irene Boardman 
were the owners of a savings account with the savings bank in 
which there was a balance on deposit of $7492.96. The Board- 
mans delivered to Roy F.. Brown their account book with the 
savings bank together with a written instrument which pur- 
ported to acknowledge the receipt from the savings bank of 
cash in the amount of $75. This withdrawal receipt was signed 
by both the Boardmans. Thereafter Brown, with intent to de- 
fraud, altered the withdrawal receipt by raising the amount to 
$5000. The next day Brown presented the bankbook with the 
altered withdrawal receipt to a teller in the employ of the sav- 
ings bank and asked for $5000 in cash. The teller had never 
seen Brown before. He did not examine the writing on the 
withdrawal receipt except for the signature. It was obvious 
that the words “five thousand” on the withdrawal receipt were 
not in the handwriting of either signer. The teller was un- 
willing to pay Brown the cash because the withdrawal receipt 
was in a form that contemplated payment directly to a deposi- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §562. 
7% 








THE BANKING LAW JOURNAL 75 


tor and was not an order for the payment of money to a third 
person. The teller consulted with the chief teller and they de- 
cided to handle the transaction by giving Brown a check for 
$5000 payable to the order of E. I. Boardman, one of the sign- 
ers of the withdrawal receipt. Before doing this the teller al- 
tered the withdrawal receipt, with the approval of the chief 
teller, by writing on the form the words “Pay to the order of 
R. F. Brown,” by placing a check mark after the word “check” 
on the form, by stamping the date “Jan. 10, 1944” on the form 
with a rubber stamp and by initialing the form after the word 
“teller” so as to convert it into an order to pay the sum of 
$5000 to Brown by check. The teller, on behalf of the savings 
bank, then drew a check on the First National Bank payable 
to the order of E. I. Boardman only in the sum of $5000 and 
gave it to Brown for delivery to her. No attempt was made to 
communicate with either of the Boardmans by telephone. The 
alterations made in the withdrawal receipt and the delivery of 
the check to Brown were not authorized by either of the Board- 
mans. The $5000 was charged against their joint account. 


On the following day Brown deposited the check, bearing 
the indorsement of “E. I. Boardman,” in the Second National 
Bank of New Haven, wrongfully obtained the proceeds and 
converted them to his own use. The check was indorsed by the 
Second National Bank and on January 18 was presented to 
the First National Bank for payment in the regular course of 
business. ‘The First National Bank had no knowledge of the 
circumstances attending the making of the check and its de- 
livery to Brown or of a claim that the indorsement of the payee 
was a forgery. The First National Bank honored the check 
and charged the amount to the account of the savings bank. 
Soon thereafter the savings bank wrote the First National 
Bank that E. Irene Boardman claimed that the indorsement 


of her name on the check was forged and requested the First 
National Bank to credit the plaintiff’s account with $5000. 
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The First National Bank did not comply with this request and 
the savings bank thereupon brought suit against it. 


Holding that even if the indorsement on the check was a 
forgery the negligence of the savings bank precluded it from 
recovering against the First National Bank, the Supreme Court 
of Errors of Connecticut in Connecticut Savings Bank of New 
Haven ». First National Bank and Trust Co. of New Haven, 
84 Atl. Rep. (2d) 267, declared: 


“The facts stated with reference to the acts of the plaintiff justify a 
conclusion that it was negligent under [the] rule. It altered the order, 
changing its legal effect; it made the check payable to one only of the 
two signers and delivered it to Brown; it failed to check with the Board- 
mans in spite of the size and unusual character of the transaction. In 
most of the cases cited by the plaintiff, the element of a material altera- 
tion in the depositor’s written order is absent. A bank teller who does 
this does so at his peril. 


“The plaintiff also claims that, even if it was negligent, its negligence 
was not the proximate cause of the loss. In testing this claim, “It is not 
necessary that injury in the precise form suffered should have been fore- 
seen; it is only essential that, viewing the occurrence in retrospect, the 
consequences were the proximate result of the wrongful conduct of the 
defendant [plaintiff here].” Kilduff v. Kalinowski, 136 Conn. 405, 408, 
71 A. 2d 593, 595. The presentation of the check by Brown was only 
possible because of the negligent acts of the plaintiff. The sequence of 
events was unbroken. Both the existence of negligence and the existence 
of proximate cause are ordinarily questions of fact. Skovronski v. Geno- 
vese, 124 Conn. 482, 483, 200 A. 575; McDowell v. Federal Tea Co., 128 
Conn. 437, 440, 23 A. 2d 512. That was the situation in the case at bar. 


“Under these circumstances, the drawer (plaintiff) was precluded 
from claiming that the check should not be charged to its account, even 
if the indorsement was forged. General Statutes, § 6315; General Petro- 
leum Products, Inc., v. Merchants Trust Co., 115 Conn. 50, 59, 160 A. 
296; Commonwealth, for Use of Coleman v. Farmers Deposit Bank, 264 
Ky. 839, 843, 95 S. W. 2d 793; Defiance Lumber Co. v. Bank of Cali- 
fornia, 180 Wash. 533, 541, 41 P. 2d 135, 99 A. L. R. 426, and note, 
439, 441.” 





9p 
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High Federal Court Dismisses Anti-Trust 
Suit Against State Bank Examiner and 
Bank Control Board 


The plaintiffs subscribed to stock and applied to the South 
Carolina Bank Board of Bank Control for a charter to operate 
as a state bank. Among the conditions imposed by the Board 
for the issuance of the charter were that membership in the 
F.D.I.C. be obtained, that no part of the paid in capital be 
invested in real estate and that an able and experienced cashier 
acceptable to the Board be obtained. 


The plaintiffs objected to these conditions and also con- 


tended that the statute under which the Board was appointed 
violated the federal anti-trust laws in that the statute required 


‘that appointments to the Board be made by the Governor upon 


recommendation of the State Bankers Association, the Asso- 
ciation of Building and Loan Associations, and cash deposi- 
tories associated with the State Bankers Association. 


The federal court of appeals dismissed the complaint on 
the ground that no acts in violation of the anti-trust laws had 
been stated. Floyd et al. v. Gage et al. United States Court 
of Appeals, Fourth Circuit, 192 Fed. Rep. (2d) 187. The 
opinion of the court is as follows: 


PER CURIAM.—This is an appeal from an order dismissing a suit 
instituted against the five members of the South Carolina Board of 
Bank Control, the Chief Bank Examiner of the Board and the Secretary 
of State of South Carolina. The plaintiffs are persons who have sub- 
scribed to stock and have applied for a charter to operate a state bank 
at Manning, South Carolina, and who have been denied a charter by 
the Board because they have not complied with the conditions which 
it has prescribed as prerequisite to the granting of a charter. These 
conditions, which certainly seem reasonable, and which are set forth in 
the order of Judge Lide in an action pending in a South Carolina state 
court and made a part of the record here, are as follows: 


“1, That a capital of not less than $75,000 and a surplus of $15,000 


be paid in, together with a reserve in the amount of $10,000. (Changed 
to $90,000 capital and $10,000 surplus on request of Petitioners.) 
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“2. That membership in the Federal Deposit Insurance Corporation 
be obtained. 

“3. That the stockholders elect a board of directors, consisting of 
not less than nine members, including the six proposed in the application. 


“4. That no part of the paid in capital be invested in real estate. 
“5. That a certificate be filed with the Board of Bank Control, 


signed by the entire board of directors, approving the selection of the 
President and other Executive Officers and Cashier. 


“6. That before opening for business a copy of the adopted articles 
of incorporation or by-laws be filed with the Board of Bank Control. 

“7, That before opening for business the proposed management 
submit to the Board of Bank Control an estimate of operating expenses 
for the first annual period. 


“8. That an able and experienced banker, acceptable to the Board 
of Bank Control and the Federal Deposit Insurance Corporation, be 
secured as Cashier. 


“9. That upon compliance with all conditions imposed, the Chief 
Examiner is authorized to certify the approval of the Board of Bank 
Control to the Secretary of State.” 


The complaint makes no reference specifically to any of these con- 
ditions but charges in general terms, without allegation of any facts, 
that defendants through “combination and conspiracy” among them- 
selves and with the Federal Deposit Insurance Corporation, with intent 
to suppress and eliminate competition, denied to plaintiffs the charter 
to operate the bank at Manning for which they had applied. The relief 
asked is that the defendants be declared a body acting in restraint of 
trade, that the statute under which the Board was appointed be declared 
void as violative of the Constitution and anti-trust laws of the United 
States and that plaintiff recover damages of defendants under the 
anti-trust laws. 


The contention that the statute under which the Board is appointed, 
S. C. Code of 1942 sec. 7829,1 is violative of the Constitution and the 
anti-trust laws is based upon the requirement of the statute that ap- 
pointments be made by the Governor upon the recommendation of the 
State Bankers Association and the Association of Building and Loan 
Associations and the cash depositories associated with the State Bankers 


1 The pertinent portion of the statute is as follows: “A state board of bank control is 
hereby created and established, which shall be composed of five members, one of whom 
shall be the state treasurer as an ex-officio member, who shall be chairman. The remain- 
ing four members shall be appointed by the Governor, two of whom shall be engaged 
in commercial banking and recommended by the state bankers’ association, one shall be 
engaged i in building and loan association business and recommended by the said associa- 
tions and one shall be in the cash depositories business and recommended by the repre- 
sentatives of the cash depositories affiliated with the state bankers’ association.” 





ee 
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Association. This contention, however, is so manifestly lacking in merit 
as not to warrant discussion. Certainly the federal court should not 
entertain a suit for declaring such a statute unconstitutional when it 
appears, as it does here, that there is presently pending in the Supreme 
Court of the state a suit in which the statute can be interpreted and 
its validity passed upon by that court. Shipman v. Du Pre, 339 U. S. 
$21, 70 S. Ct. 640, 94 L. Ed. 877. 

So far as the demand for relief under the federal anti-trust laws is 
concerned, we do not think that any basis for such relief is afforded 
by the vague allegations of the complaint which sets forth no identifiable 
combination or conspiracy apart from the fact that defendants are 
acting together as a Board of Bank Control and no facts upon which 
a violation of the federal statute could be predicated. The defendants 
are officers of the State of South Carolina presumably discharging their 
official duty when acting upon matters properly coming within its scope. 
While their official status will not protect them from liability for viola- 
tion of the federal statutes, something more is required to bring them 
in to answer for such violation than mere general charges of conspiracy 
and combination and abuse of official duty without allegation of any 
facts showing that unlawful combination or conspiracy in fact existed 
or that official duty has been transcended or abused thereby. See 
Polhemus v. American Medical Ass’n, 10 Cir., 145 F. 2d 357. 

For the reasons stated, we do not think that the complaint sets forth 
any cause of action of which the court should have taken jurisdiction, 


and the order of dismissal is accordingly affirmed. 
Affirmed. 





Liability of Endorser “Without Recourse” 
Where Maker of Note Was a Minor 


An automobile dealer sells a car to a customer taking the 
customer’s promissory note for the purchase price. The dealer 
then negotiates the note to banker “without recourse”. The 
banker brings suit against the dealer on the latter’s endorse- 
ment having discovered that the purchaser of the automobile 
was a minor and not liable on the note. 

The court holds that in such a situation the banker may 
recover against his endorser since the latter is held under the 
Negotiable Instruments Law to warrant by a qualified en- 
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dorsement that all prior parties had capacity to contract. First 
Discount Corp. v. Hatcher Auto Sales, Inc., Supreme Court of 
Ohio, 102 N. E. Rep. (2d) 4. The opinion of the court is as 
follows: 


Syllabus by the Court. 


1. Under the provisions of Section 8119, General Code, relating to 
negotiable instruments, when the instrument is wanting in any material 
particular, the person in possession thereof has a prima facie authority 
to complete it by filling the blanks therein; and a signature on a blank 
paper delivered by the person making the signature in order that the 
paper may be converted into a negotiable instrument operates as a 
prima facie authority to fill it up as such for any amount. 

2. Under the provisions of Section 8170, General Code, every person 
negotiating an instrument by delivery or by a qualified indorsement 
warrants that all prior parties had capacity to contract. 

3. One who indorses without recourse a promissory note to a holder 
in due course for a valuable consideration is not relieved of his liability 
by the fact that, unknown to either the indorser or the indorsee, the 
maker was an infant at the time the note was executed and has dis- 
affirmed his contract. 





On July 25, 1946, Charles V. Lynch executed and delivered to the 
defendant, the Hatcher Auto Sales, Inc., a cognovit promissory note 
in the sum of $391.92 payable in monthly installments on the purchase 
price of an automobile. 

On the following day the defendant for a valuable consideration 
indorsed the note to the plaintiff, The First Discount Corporation, 
without recourse. 

Lynch made no payment on the note. 

As the holder of the note, the plaintiff company then instituted an 
action against Lynch. However, the discovery was made that although 
Lynch had answered a questionnaire by giving his age as 21 years, he 
was in fact a minor at the time the note was executed. Hence, by reason 
of this defense the plaintiff was unable to recover a judgment against 
him. 


Thereupon the plaintiff notified the defendant company of these 
facts and demanded payment of the note by reason of the defendant’s 
indorsement thereon. Payment was refused by the defendant, and the 
plaintiff then instituted the instant suit in the Municipal Court of 
Dayton. 

A judgment was rendered against the defendant by the trial court. 





| 
| 
} 
| 
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On an appeal to the Court of Common Pleas on questions of law, 
the judgment was affirmed. 


The defendant then appealed to the Court of Appeals on questions 
of law, and again the judgment was affirmed. 


The cause is in this court for a review by reason of the allowance of 
the defendant’s motion to certify the record. 


Shaman, Winer & Shulman and A. Paul Ziegler, all of Dayton, for 
appellee. 


Joseph W. Sharts and Harold H. Singer, Dayton, for appellant. 


WEYGANDT, C.J.—Among the defendant’s numerous contentions, 
the only one requiring consideration by this court is whether the plain- 


tiff is a holder in due course under the provisions of Sections 8119 and 
8157, General Code. 


The first of these reads as follows: “When the instrument is want- 
ing in any material particular, the person in possession thereof has a 
prima facie authority to complete it by filling up the blanks therein. 
And a signature on a blank paper delivered by the person making the 
signature in order that the paper may be converted into a negotiable 
instrument operates as a prima facie authority to fill it up as such for 
any amount. In order, however, that such an instrument when com- 
pleted may be enforced against any person who became a party thereto 
prior to its completion, it must be filled up strictly in accordance with 
the authority given and within a reasonable time. But if such an 
instrument after completion is negotiated to a holder in due course, it 
is valid and effectual for all purposes in his hands, and he may enforce 
it as if it had been filled up strictly in accordance with the authority 
given and within a reasonable time.” 

Section 8157 reads: 

“One is a holder in due course who has taken the instrument under 
the following conditions: 

“1. That it is complete and regular upon its face. 

“Q. That he became the holder of it before it was overdue, and 
without notice that it previously had been dishonored, if such was the 
fact. 

“3. That he took it in good faith and for value. 

“4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it.” 

The gravamen of the defendant’s complaint is that the blank spaces 
in the note had not been filled completely at the time it was negotiated 
to the plaintiff. 
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The uncontradicted evidence is that the defendant made a practice 
of discounting its notes with the plaintiff; that whenever a sale was 
in prospect the defendant reported the matter to the plaintiff and the 
latter would investigate the prospective purchase for the purpose of 
determining whether the note would make an acceptable investment; 
that if the plaintiff approved the transaction, the defendant would 
proceed to have the purchaser sign the form note; and that the de- 
fendant then would take the note to the plaintiff's office where the 
agreed figures would be inserted in the proper spaces, and the note 
would be indorsed by the defendant. 

That procedure was followed in this instance, and the correctness of 
the figures is not questioned. 

Clearly the plaintiff is a holder in due course under the provisions 
‘of the foregoing statutes. 

Furthermore, although the indorsement is a qualified one, being 
without recourse, the defendant warranted the capacity of the maker, 
Lynch, to contract. The following provision of Section 8170, General 
Code, makes it equally clear that the qualified indorsement did not 
have the effect of relieving the defendant of its liability: 


“Every person negotiating an instrument by delivery or by a quali- 
fied indorsement warrants: 


* * * 


“3. That all prior parties had capacity to contract... .” 

Neither the plaintiff nor the defendant was aware of Lynch’s 
minority at the time he signed the note. 

Under the circumstances the judgment of the Court of Appeals must 
be affirmed. 

Judgment affirmed. 


ZIMMERMAN, STEWART, MIDDLETON, MATTEIAS and 
HART, JJ., concur. 


TAFT, J. (concurring) . 

I concur in the judgment and in paragraph two of the syllabus but 
regret that I can not concur in the balance of the syllabus or in the 
majority opinion because they are based upon the theory that the 
plaintiff was a holder in due course. In my opinion, it was not neces- 

sary in the instant case for the plaintiff to establish that he was a 
holder in due course. Furthermore, I doubt whether the evidence 
would justify the conclusion that the plaintiff was a holder in due 
course. 


As the majority opinion states, defendant had the maker sign the 
form note, took this note to the plaintiff’s office where the proper figures 
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were inserted in the proper places, and the note was then indorsed by 
the defendant. To use the words of plaintiff’s brief in this court, “the 
note was taken to plaintiff, where plaintiff caused the same to be filled 
in as regards the amount and the payee.” 


Under such circumstances I can not see how it can be held that the 
plaintiff is one who, to use the words of Section 8157, General Code, 
“has taken the instrument under . . . conditions . . . that it is complete 
and regular upon its face.’ While the plaintiff might thereafter be 
able to negotiate the note to a holder in due course, plaintiff was cer- 
tainly not such a holder. 

However, since the note was, to use the words of Section 8119, 
General Code, “filled up strictly in accordance with the authority given 
and within a reasonable time”, the note “when completed may be en- 
forced against” even one “who became a party thereto prior to its 
completion.” ee 


By reason of the provisions of Section 8170, General Code, the de- 
fendant warranted “That all prior parties had capacity to contract.” 

The statutory language used in that section of the Uniform Nego- 
tiable Instruments Act clearly indicates that the right to enforce that 
warranty may be asserted by a holder who is not a holder in due course. 

Thus, Section 8170, General Code, provides in part: 

“Every person negotiating an instrument by delivery or by a quali- 
fied indorsement warrants: 


* * * 


“3. That all prior parties had capacity to contract. 

“4, That he has no knowledge of any fact which would impair the 
validity of the instrument or render it valueless. 

“But when the negotiation is by delivery only, the warranty extends 
in favor of no holder other than the immediate transferee... .” (Em- 
phasis added.) 

On the other hand, Section 8171, General Code, provides in part: 


“Every indorser who indorses without qualification, warrants to all 
subsequent holders in due course; 


“1, The matters and things mentioned in paragraphs numbered one, 
two, and three of the next preceding section. 

“2. That the instrument is at the time of his indorsement valid and 
subsisting. 

“In addition, he engages that...” (Emphasis added.) 


It is obvious from a comparison of the two foregoing sections of 
the General Code that the warranties provided for in Section 8170, 
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General Code, are available to other holders than those in due course. 
Section 8170, General Code, states that every person negotiating an in- 
strument “warrants” and also recognizes the warranty as extending in 
favor of a “holder,” whereas Section 8171, General Code, states that the 
more extensive warranties there involved are only to “holders in due 
course”. There is no language in Section 8170, General Code, which 
indicates that the warranties there provided for are only to holders 
in due course. 


As the majority opinion states, the plaintiff had no notice of any 
incapacity, by reason of minority, of the maker of the note. By pay- 
ing the defendant for the note, it is clear that the plaintiff relied on the 
defendant’s warranty that the maker did have capacity to contract. 
It necessarily follows that the plaintiff may, as a holder of the note 
although not a holder in due course, enforce the defendant’s liability 
on the warranty provided for by Section 8170, General Code; and that 
therefore the judgment must be affirmed. 








Surviving Partner Entitled to Hold Joint 
Checking Account Proceeds 


A partner, who owned a checking account in his own name, 
signed a bank signature card providing that the account was 
subject to withdrawal by either him or his partner, and payable 
to the survivor of them. On the death of the partner making 
the original deposit the court held that the surviving partner 
became sole owner of the account and that the funds were not 
subject to a partnership accounting. Stroh v. Dumas, Su- 
preme Court of Vermont, 84 Atl. Rep. (2d) 408. The opinion 
of the court is as follows: 


CLEARY, J.—This is an action for an accounting brought by the 
executor of the will of William H. Pelton against Pelton’s surviving 
partner, John H. Dumas. Trial was by jury who found the defendant 
liable to account. Judgment on the verdict, execution stayed and cause 
passed to this court before an accounting and before final judgment. 


The business of the partnership was buying and selling cattle. At 
the start, in 1938, Pelton furnished the money which was deposited in a 
checking account in the Randolph National Bank entitled “W. H. 
Pelton, Special Account.” A deposit book was issued having on its 
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cover the title “Deposits of W. H. Pelton Special” which was used 
without change of that title by the partnership during its entire exist- 
ence and until the account was closed by the defendant on September 
29, 1949, the morning after the testator’s death. 

On June 11, 1943, Pelton was confined in the hospital. On that 
date he and Dumas signed a signature card obtained from the bank 
which read as follows “W. H. Pelton (Special Acct) subject to with- 
drawal of either and payable to survivor W. H. Pelton, John H. Dumas 
June 11, 1943”. Dumas then delivered the card to the bank and the 
bank changed the checking account to read “W. H. Pelton or John H. 
Dumas Special Account.” At that time the account amounted to about 
$1,100. The partnership continued to deposit its funds in and pay its 
bills from that account. With possibly one or two exceptions Pelton 
made all deposits and issued all the checks until his last illness. On 
the date of his death, September 28, 1949, the balance in the account 
was $19,338.05. The defendant claims he owns the money in that 
account and he is not obliged to account for it. 

At various times during the years the partnership existed Dumas 
told Pelton he was short of money and Pelton drew checks on the bank 
account and gave them to Dumas. They totaled $2,000. At another 
time the partnership needed money and Pelton deposited $600 of his 
own funds in the bank account. Dumas tried at various times to per- 
suade Pelton to take that $2600 out of the bank account but each 
time Pelton refused to do so and said he did not want it. 

The defendant has briefed numerous exceptions. They are all based 
on his claim that the case is entirely controlled by V. S. 1947, §§ 8779 
and 8780. These two sections of the statutes are as follows: 

“8779. Joint deposits. When a deposit has been made in a bank 
in the names of two or more persons, payable to any one of them, or 
payable to the survivors or any one of the survivors, such deposit or 
any part thereof, or any interest or dividend thereon may be paid to 
any one of such persons, whether the others are living or not, and the 
receipt or acquittance of the person so paid shall be a valid and suffi- 
cient release and discharge of the bank for any payment so made. 

“8780. Same; evidence of. The recital of the words ‘payable to 
either or to the survivor’ or words of like effect in the order creating 
such account and signed by the person or persons who furnish the funds 
for such deposit shall be conclusive evidence, as between the payees and 
their legal representatives of the creation of an absolute joint account. 
However, nothing herein shall prevent the proof of fraud, undue in- 
fluence, or incapacity, to defeat such joint interests.” 


The plaintiff claims that the Uniform Partnership Act is determina- 
tive of the rights of the parties and particularly V.S. 1947, § 6086, subd. 
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II (d) which is as follows: “(d) On the death of a partner, his right in 
specific partnership property vests in the surviving partner or partners, 
except where the deceased was the last surviving partner, when his right 
in such property vests in his legal representative. Such surviving part- 
ner or partners, or the legal representative of the last surviving partner, 
has no right to possess the partnership property for any but a partner- 
ship purpose.” 

The Uniform Partnership Act is chapter 269 of VS.1947. Section 
6105 of that chapter is as follows: 


“6105. Construction. Nothing in this chapter shall affect the provi- 
sions of chapters 79, 270, and 399, and sections 1647, 2715, 2877, 2878, 
5523, and 5547.” 

Sections 8779 and 8780 are a part of chapter 381. Because neither 
chapter 381 nor sections 8779 and 8780 are mentioned in § 6105 and 
because chapter 269 was adopted several years after sections 8779 and 
8780, the plaintiff argues that if the Legislature had intended to except 
sections 8779 and 8780 from the provisions of chapter 269 it would be 
so stated. But that does not necessarily follow. The chapters and sec- 
tions mentioned in § 6105 all relate to partnerships. Chapter 381 re- 
lates to banking. The various chapters and sections with which we are 
here concerned do not deal with the same subject matter and are not 
necessarily repugnant to each other. It is the fundamental rule of statu- 
tory construction that the intention of the Legislature must be ascer- 
tained and given effect. Billings v. Billings, 114 Vt. 70, 72, 39 A.2d 748; 
State v. Tarnovich’s Estate, 116 Vt. 1, 5, 68 A2d 796. The intention of 
the Legislature as expressed in VS.1947, § 8779 and 8780 is plain. 

The provisions of V.S.1947, §§ 8779 and 8780 are not affected by 
those of § 6086, subd. II (d), and must control as to the intention and 
agreement of the parties. 

The plaintiff relies on the two cases of Shanahan v. Olmstead County 
Bank & Trust Co., 217 Minn. 454, 14 N.W. 2d 433, and Fleming v. Flem- 
ing, 1919, 94 Iowa 71, 174 N.W. 946, 180 N.W. 206, 184 N.W. 296, for 
his contention that the bank account in question is partnership prop- 
erty but we cannot adopt their reasoning in the case at bar. The plain- 
tiff is the representative of Pelton, the deceased partner. No rights of 
creditors are involved. As between themselves, the partners had the 
right to make such disposition of the partnership property as they 
deemed fit. 40 AmJur. 373; 47 C.J. 770; 68 C.J.S. Partnership, § 75, 
page 515; Hunter v. Allen, 174 Or. 261, 267, 284, 147 P.2d 213, 148 P.2d 
936; Ottaviano v. Lorenzo, 169 Md. 51, 179 A. 530, 534, 535; Green v. 
Whaley, 271 Mo. 636, 651, 197 S.W. 355; Sargent v. Blake, 8 Cir., 160 
F. 57, 64, 17 L.R.A., N.S., 1040, 1046; Upson v. Arnold, 19 Ga. 190, 63 
Am.Dec. 302; Lefevre’s Appeal, 69 Pa. 219, 8 Am:Rep. 299, 233; Crane 
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on Partnership 392; Gilmore on Partnerships 128. The Uniform Part- 
nership Act recognizes this right and provides that the intention and 
agreement of the parties is to control. V.S.1947, § 6069, subd. IT, § 6086, 
subd. II (a), §§ 6101 and 6104. Block v. Schmidt, 296 Mich. 610, 620, 
296 N.W. 698. But as we have seen this case is governed by VS. 1947, 
§ 8780 which makes the intention and agreement of the parties conclu- 
sive. Therefore, when Pelton died, the checking account became the 
sole property of the surviving partner, Dumas. Connor v. Federal De- 
posit Ins. Corp., 112 Vt. 380, 384, 26 A.2d 105; Jorgensen v. Dahlstrom, 
53 Cal.App.2d 322, 332, 127 P.2d 551; In re Estate of Fritz, 130 Cal. App. 
725, 729, 20 P.2d 361. 


The plaintiff says that the title on the cover of the pass book deter- 
mined the title to, and ownership of, the checking account. That con- 
tention is unsound under the circumstances prevailing in the present 
case. The plaintiff cites two decisions by the surrogate court of the 
State of New York: In re Lunt’s Estate, 146 Misc. 358, 262 N.Y.S. 86, 
and In re Yarme’s Estate, 148 Misc. 457, 266 N.Y.S. 93. Both of these 
cases concerned deposits in savings accounts and the decisions are based 
on provisions of the banking law in that state. They do not control the 
case before us. As is said in Smith v. Brooklyn Savings Bank, 101 N. Y. 
58, 4 N.E. 123, 54 Am.Rep. 653, concerning a pass book, “It merely 
imports a liability of the bank to the depositor for the moneys deposited, 
and an agreement to repay them at such time and in such manner as he 
shall direct.” It is evidence of the deposits but no better evidence than 
the entry of the deposits made in the bank’s books and retained by the 
bank. Howard v. Windham County Sav. Bank, 40 Vt. 597, at page 599. 
In the present case Pelton had directed that the money deposited was 
subject to withdrawal by either Dumas or himself and that the money 
was payable to the survivor of them. The bank had changed the ac- 
count on its books from “W. H. Pelton, Special Account” to “W. H. 
Pelton or John H. Dumas Special Account.” For several months prior 
to Pelton’s death Dumas had possession of both the deposit and check 
books. Under the undisputed facts and the law as we have stated it 
supra the title and ownership of the checking account is determined 
under V.S.1947, §§ 8779 and 8780 by the order creating the account and 
not by the title on the cover of the deposit book. 


Though V.S. 1947, § 8780 makes the account in question an absolute 
joint account it does not prevent the proof of fraud, undue influence, or 
incapacity, to defeat the joint interests. There is no question raised of 
incapacity or undue influence. But the plaintiff claims that the conduct 
of the defendant under the circumstances, in view of his fiduciary rela- 
tionship to Pelton, constituted fraud in law. He pleaded it and has 
briefed it. 
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The term fraud is used in various senses. It may involve an evil in- 
tent or it may consist only of a wrongful act done to the injury of an- 
other. The former is actual fraud, the latter constructive. The former 
involves moral turpitude or intentional wrong. The latter may exist 
without the imputation of bad faith or immorality. In re Campbell’s 
Will, 100 Vt. 395, 402, 188 A. 725, 54 A.L.R. 1369. The plaintiff does 
not claim actual fraud but claims that the act of Dumas in obtaining 
Pelton’s signature without disclosing in detail the full import and mean- 
ing that the signature card contained and without any other witness 
was against good conscience. Because of the fiduciary relationship be- 
tween the parties and because of the undue advantage which, it is said, 
Dumas obtained, the plaintiff claims his act constituted fraud in law. 
The plaintiff relies on Lynch’s Adm’r v. Murray, 86 Vt. 1, 6, 83 A. 746 
but that case was one of actual fraud and is not in point. Here the plain- 
tiff stands in Pelton’s shoes. The signing of the signature card occurred 
more than five years before Pelton’s death. He was a shrewd business 
man and a trustee of the Northfield Savings Bank. At his death his 
brother John received his savings accounts in the Northfield Bank of 
$11,812.07, in the Burlington Savings Bank of about $5,000 and also 
mortgages of $9,000, all of which read “William H. Pelton or John Pel- 
ton, payable to either or the survivor.” The uncontradicted testimony 
of several disinterested witnesses proved that Pelton knew and under- 
stood the full import of the change which he had made in the checking 
account. So the facts do not support the plaintiff's claim of fraud or 
defeat the effect of the transfer as provided by V.S. 1947, § 8780 and 
the plaintiff’s claim is of no avail. 

Therefore we hold that the defendant is the sole owner of the $19,- 
$38.05 which he withdrew from the checking account in the Randolph 
National Bank on September 29, 1949, and that he is not liable to ac- 
count to the plaintiff for that money. The judgment to account is af- 
firmed and cause remanded for an accounting as to any proper items. 


On Motion For Reargument. 

The plaintiff has filed a motion for reargument claiming that the 
court erred in the opinion both in its statement of the law and of the 
facts. The plaintiff claims the opinion states that the Banking Act and 
the Uniform Partnership Act are alike, are not tepugnant, and that, 
though the opinion states that the intention and agreement of the par- 
ties are to control the disposition of partnership property as per provi- 
sions of the Partnership Act, elsewhere the opinion states that the Bank- 
ing Act, which requires no specific intent, controls. 

The opinion contains no such statements. It demonstrates that even 
under the Partnership Act the intention and agreement of the partners 

control the disposition of partnership property but the opinion holds 
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that in the case at bar the title and ownership of the checking account 
are determined by the Banking Act, V.S.1947, § 8780 which makes the 
parties’ intention conclusive. 

Certain facts related in the opinion as it was first written have been 
deleted to meet the plaintiff’s objection. These facts did not change the 
result. The question of ownership of the checking account ought not to 
have been left to the jury to decide. The motion to reargue is denied. 
The original entry is amended by adding “let the defendant recover his 
costs in this Court.” As so amended let the full entry go down. 





New Jersey Rules Bank May Not Contract 
Out of Own Negligence in Failing to 
Execute Depositor’s Stop-Payment 
Order 


Banks and their depositors frequently enter into an agree- 
ment by which the depositor absolves the bank from liability 
in failing to execute, through error or inadvertence, the deposi- 
tor’s order not to pay a certain check. Such an agreement may 
be entered into through the medium of a rule printed in the 
depositor’s passbook or by means of a stipulation printed on 
the bank’s stop order form which is signed by the depositor. 


In Indiana, Massachusetts, and New York such agree- 
ments have been held valid and effective to protect the bank. 
In California, Connecticut, and Ohio these agreements have 
been held invalid as lacking consideration or being against pub- 
lic policy. 

A recent New Jersey decision rules that where the agree- 
ment appears in the bank’s stop order form it is invalid as lack- 
ing consideration given by the bank. The court further sug- 
gested that even where the agreement was part of the bank’s 
original deposit contract with the depositor it would be invalid 
since a bank is to be treated as a “quasi-public enterprise” 
which may not contract itself out of liability for its own negli- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1474. 








90 THE BANKING LAW JOURNAL 


gence. Reinhardt v. Passaic-Clifion Nat. Bank & Trust Co., 
Superior Court of New Jersey, 84 Atl. Rep. (2d) 741. The 
opinion of the court is as follows: 


Before Judges JACOBS, EASTWOOD and BIGELOW. 


The opinion of the court was delivered by 
JACOBS, S. J. A. D.—This is an appeal from a judgment for plaintiff 
entered in the Passaic County Court. 


The plaintiff was a depositor with a checking account in the defend- 
ant bank and on November 16, 1949 issued her check No. 6267 to the 
order of T. A. O’Loughlin, Inc. in the sum of $1,970.61. Thereafter she 
telephoned the bank to stop payment on the check and was told to 
appear in person. She went to the bank and signed a card dated 
December 16, 1949 and captioned “Request to Stop Payment of Check.” 
The card contained a provision that “Should the check be paid through 
inadvertence, accident or oversight, it is expressly agreed that the Bank 
will in no way be held responsible. The Bank receives this request 
upon the express condition that it shall not be in any way liable for its 
act should the check be paid by it in the course of its business.” The 
foregoing provision was in small type and the plaintiff testified that she 
had not read it. Compare Peter W. Kero, Inc., v. Terminal Construc- 
tion Corp., 6 N. J. 361, 368, 78 A. 2d 814 (1951) with Damarest v. 
Palisades Realty & Amusement Co., 101 N. J. L. 66, 72, 127 A. 536, 
38 A. L. R. 352 (E. & A. 1925). On January 25, 1950 the plaintiff sent 
a letter to the defendant bank reading as follows: 


“You have at present a stop payment notice against our check 
No. 6267 in the amount of $1970.61, issued on November 16th, 1949, 
to T. A. O’Loughlin Company. 

“Please be advised that we have cancelled out this check entirely 
and that it will under no circumstances be ordered paid in the future.” 


On/February 1, 1950 the defendant paid check No. 6267 notwith- 
standing the request to stop payment and the letter of January 25, 1950. 
Miss Casey, a bookkeeper employed by the defendant, testified that 
the stop payment notice was duly recorded on the jacket over the ledger 
sheet of the plaintiff's account but that she “must have missed it” when 
she posted the check on February 1, 1950. She acknowledged that she 
had not read the jacket carefully. Mr. Decker, in charge of the de- 
fendant’s bookkeeping department, testified that after the original stop 
payment notation is placed on the jacket there is no occasion for further 
notation because of a follow-up letter; in his language, “The more you 
put on there, the more confusing it becomes; and it is plain enough 
there. The girl should catch it. We don’t deny that.” When the 
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plaintiff learned of the payment of the check she unsuccessfully sought 
to have its amount credited to her account and later filed her complaint 
in the County Court against the defendant bank. In due course both 
parties moved for summary judgment but their cross-motions were 
denied. The defendant also moved for leave to make T. A. O'Loughlin 
& Co., Inc. a party to the action, although apparently it did not submit 
or file any proposed third-party complaint. Cf. Rule 3:14-1. This 
motion was likewise denied. Thereafter the matter came on for trial, 
the pretrial order was amended in open court, and the testimony was 
duly taken. At the close of the trial and pursuant to the plaintiff's 
motion the court entered judgment in her favor in the sum of $1,970.61 
with interest and costs. In support of its appeal therefrom the de- 
fendant urges several points of error but relies primarily upon the re- 
lease clause set forth on the card dated December 16, 1949. 


It is well settled that a bank’s relation to its depositor is that of 
debtor and its obligation is to disburse in conformity with his order. 
Slavin v. Passaic National Bank & Trust Co., 114 N. J. L. 341, 344, 176 
A. 339 (E. & A. 1935). Where the bank receives timely notice from a 
depositor to stop payment on an outstanding check it is under obligation 
to respect it. Watson v. Merchants’ & Manufacturers Bank, 1 N. J. 
Misc. 104 (Sup. Ct. 1933). Oral notice has been held sufficient (Shude 
v. American State Bank, 263 Mich. 519, 248 N. W. 886, 88 A. L R. 736 
(1933) ) but under our Banking Act an oral stop payment order is not 
effective after the first business day following its receipt and a written 
order is not effective for more than three months but may be renewed 
from time to time. R. S. 17:9A-225, N. J. S. A. 


In view of the obligation imposed upon banks by the common law 
to refrain at their peril from making disbursement after receipt of a 
stop payment notice, they have often sought to restrict their liability 
by release clauses, as in the instant matter. See 39 Yale L. J. 542 
(1930) ; 15 Corn. L. Q. 256 (1930). The validity of such release clauses 
has been the subject of conflicting judicial opinions. Thus they were 
held to be effective in Gaita v. Windsor Bank, 251 N. Y. 152, 167 
N. E. 203 (1929); Tremont Trust Co. v. Burack, 235 Mass. 398, 126 
N. E. 782, 9 A. L. R. 1067 (1920); and Hodnick v. Fidelity Trust Co., 
96 Ind. App. 342, 183 N. E. 488 (1932); and were held to be ineffective 
in Calamita v. Tradesmens Nat. Bank, 135 Conn. 326, 64 A. 2d 46 
(1949); Speroff v. First-Central Trust Co., 149 Ohio St. 415, 79 N. E. 
2d 119,1 A. L. R. 2d 1150 (1948) and Hiroshima v. Bank of Italy, 78 
Cal. App. 362, 248 P. 947 (1926). See alsol A. L. R. 2d 1155 (1948); 
34 Va. L. Rev. 834 (1948); 62 Harv. L. Rev. 1224 (1949). In the 
Speroff and Hiroshima cases the courts held that the release clause was 
against public policy and was not binding for lack of supporting con- 
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sideration. In the recent Calamita case Chief Justice Maltbie, speaking 
forthe Supreme Court of Errors of Connecticut, declined to pass on the 
public policy issue but nullified the clause because of the absence of 
consideration. 


Much might be said for the view that a bank should not be permitted 
to impose a release clause in the form used and relied upon by the 
defendant. See Proposed Uniform Commercial Code (1950), section 
4-103. Perhaps the bank and its depositor may, in legal contemplation, 
be viewed as having equal bargaining power and freedom of contract, 
although full recognition of modern day realities may well suggest a 
contrary conclusion. Cf. The Significance of Comparative Bargaining 
Power in the Law of Exculpation, 37 Col. L. Rev. 248 (1937); 2 Okla. 
L. Rev. 219 (1949). Nevertheless, the bank has been entrusted with an 
important franchise to serve the public and has, from time to time, 
received broad legislative protection. Cf. L. 1951, c. 166, R. 8. 17:9A- 
229.1-5, N. J.S. A. When dealing with stop payment orders the Legis- 
lature has imposed limitations on their effectiveness although, signifi- 
cantly, only as to time. R. 8S. 17:9A-225, N. J. 8. A. Under the cireum- 
stances might it not be appropriate to apply to banks the legal doctrine 
which has deprived quasi-public enterprises such as utilities of the 
power to require release clauses comparable to that used by the de- 
fendant? Sheridan v. New Jersey & N.Y. R. R. Co., 104 N. J. L. 622, 
141 A. 811 (E. & A. 1928). 


However, we need not pursue further the issue of public policy since 
we are satisfied that the defendant’s release clause was without con- 
sideration and not binding upon the plaintiff. When the plaintiff first 
opened her checking account the parties entered into their debtor- 
creditor relation without any suggestion of a release clause. Cf. Cos- 
grove v. Provident Institution, 64 N. J. L. 653, 46 A. 617 (E. & A. 1900). 
Consequently, the defendant came under contractual obligation to dis- 
burse only according to the plaintiff's order and to follow her timely 
instruction in the event she desired to stop payment on an outstanding 
check. The plaintiffs action culminating in the letter of January 25, 
1950 constituted unequivocal instruction in writing to the defendant 
not to honor check No. 6267. The defendant’s only real undertaking, 
which might be advanced as consideration for the release clause, was 
to do what it was already under clear obligation to do; by the established 
rule in our State that did not constitute legal consideration. Levine v. 
Blumenthal, 117 N. J. L. 23, 186 A. 457 (Sup. Ct. 1936). The defendant 
suggests that it could have terminated the plaintiff's checking account 
and it refrained from doing so because the plaintiff signed the release 
clause. But the record does not support any such understanding be- 
tween the parties. On the contrary, that subject was never mentioned 
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and presumably was not considered; in any event the suggested con- 
sideration was admittedly never “bargained for as the exchange for the 
promise.” See 1 Restatement, Contracts, p. 81 (1932); Calamita v. 
Tradesmens Nat. Bank, supra. 


In the light of the foregoing we may ignore the release clause and 
apply the acknowledged common law principles governing the defend- 
ant’s responsibilities. It paid the check in violation of the plaintiff’s 
timely written direction and came under obligation to pay her the full 
amount thus improperly disbursed and charged against her account. 
5 Michie, Banks and Banking, p. 359 (1932); '7 Am. Jur. p. 441 (1937). 
This obligation was contractual and not dependent on the proof that 
the bank failed to exercise reasonable care after its timely receipt of the 
stop payment direction (but see Carroll v. South Carolina National Bank, 
211 S. C. 406, 45 S. E. 2d 729 (1947)); similarly, it was independent 
of any claims inter se between the plaintiff and the payee T. A. O’Lough- 
lin & Co., Inc. Upon the record in the instant matter we are satisfied 
that the lower court did not err in excluding evidence as to whether the 
plaintiff's check has been issued for merchandise received and in de- 
clining to submit to the jury the issue raised by the defendant that it 
“acted in good faith and exercised reasonable care.” 


The defendant contends that the lower court erred in denying its 
motion to join the payee T. A. O’Loughlin & Co., Inc., as a third party 
defendant. Since there is no proposed third-party complaint we have 
no means of ascertaining precisely what claim was sought to be asserted 
against the payee. In its brief the defendant urges that it ought to be 
permitted recovery against the payee on the ground of payment by 
mistake or by way of subrogation. But see National Bank of New 
Jersey v. Berrall, 70 N. J. L. 757, 58 A. 189, 66 L. R. A. 599 (E. & A. 
1904); Chase National Bank of City of New York v. Battat, 297 N. Y. 
185, 78 N. E. 2d 465 (1948); Restatement, Restitution, p. 138 (1937). 
The bank may perhaps have the right to assert a claim against the payee 
which would, however, involve issues wholly unrelated to the narrow 
controversy between the plaintiff and the bank and more readily triable 
in an independent proceeding. See Union & New Haven Trust Co. v. 
Thompson, 134 Conn. 607, 59 A. 2d 727 (1948); 9 C. J. S., Banks and 
Banking, § 354, p. 724 (1938). Cf. 40 Harv. L. Rev. 110, 114 (1926). 
The defendant is still at liberty to institute such independent proceed- 
ing and does not suggest that it has suffered any substantial harm by 
the failure to join the payee in this action. The grant or denial of a 
motion for leave to proceed against a third-party defendant under Rule 
3:14-1 is largely discretionary with the trial court (cf. Ciocca v. Hacker, 
4 N. J. Super. 28, 33, 66 A. 2d 451 (App. Div. 1949); 3 Moore’s Federal 
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Practice, p. 414 (1948)), and under the circumstances presented we 
do not find any reversible error in its action. See Rule 1:2-20(b). 


The defendant’s final contention is that the trial judge improperly 
entertained the plaintiff’s attack on the validity of the release clause 
because of the earlier determination by another judge on the cross- 
motions for summary judgment. The formal order entered on the cross- 
motions simply denied them and expressed the court’s opinion that on 
the showing then made there was a factual issue and neither party was 
entitled to judgment as a matter of law; it in no wise purported to fix 
or determine the trial issues. Although the pretrial order did state that 
the parties would limit the trial to the issue of whether the defendant 
willfully paid the check after receiving notice to stop payment, it loosely 
reserved the right of each party “to raise any legal question” and the 
amendments of the pretrial order at the commencement of the trial 
fairly presented the contentions of the parties as to the effectiveness of 
the release clause. See Binder v. Green, 8 N. J. Super. 88, 93, 73 A. 2d 
857 (App. Div. 1950). Under the circumstances we consider the de- 
fendant’s final contention to be without merit. (Italics added, Ed.) 


The judgment is affirmed. 





Accommodation Maker of Note Discharged 
Where Lender Released Chattel Mortgage 


The defendant signed a note as an accommodation maker 
in order to enable the borrower to obtain a loan where the 
lender required additional security other than a chattel mort- 
gage on the borrower’s truck. When the lender later discharged 
the mortgaged property as security for the loan it was held 
that the accommodation maker was also discharged from lia- 
bility on the note. United Loan Corp. v. Kyer et al., Court of 
Appeal of Louisiana, 54 So. Rep. (2d) 891. The opinion of 
the court is as follows: 


LOTTINGER, J.—This is a suit on a promissory note against the 
maker, Leon Kyer, Jr., and his accommodation maker, Philip Holmes. 
Judgment was rendered in the lower court, against both defendants. 
The accommodation maker, Holmes, has taken this appeal. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §693. 
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The facts of this case, which are not in dispute, are as follows: Leon 
Kyer, Jr., desired to secure a loan from the Thrifty Finance Service, Inc., 
but the company required more security than a chattel mortgage on his 
truck. Philip Holmes, therefore, signed the note as accommodation 
maker. The note was paraphed to identify it with the chattel mortgage 
on Kyer’s truck. Holmes was not a party to the chattel mortgage. The 
note and chattel mortgage were dated March 11, 1948. Installment pay- 
ments were regularly made by Kyer until September 1, 1948, at which 
time Kyer made an advance payment on the note and got the finance 
company to release the truck from the chattel mortgage. Kyer then 
traded in the truck on a new car. Defendant Holmes claims that the 
truck, at the time of its release from the chattel mortgage, had a value 
in excess of the balance due on the note, which fact was agreed upon by 
petitioner. Subsequently, the petitioner, United Loan Corporation pur- 
chased the assets of Thrifty Finance Service, at which time three of the 
installments on the note were in arrears, making the note, on account of 
the acceleration clause contained thereon and in the act of chattel mort- 
gage, past due or matured regardless of the fact that the note had not 
fully matured on its face, thus giving to the plaintiff no greater rights 
than Thrifty Finance Service had at that time. The note was not paid, 
and petitioner seeks to hold Kyer and Holmes jointly liable. From an 
adverse judgment, defendant Holmes has appealed. 

Defendant Holmes denies liability on the basis that he was discharged 
from liability on the note by the release of the mortgaged property. It 
is agreed that Holmes had no knowledge of the release. The lower court 
held that such release would not discharge an accommodation maker, 
basing its decision on Bank of Baton Rouge v. Hendrix, 194 La. 478, 193 
So. 713, and Continental Bank & Trust Co. v. Bouterie, La. App., 169 
So. 812, 814. We believe that the Bank of Baton Rouge case has no 
bearing here except insofar as it touches upon the proposition that an 
accommodation maker on a note is primarily liable on the note to the 
same extent as is the maker who receives value. Other than that, the 
only question in the case was relative to calls in warranty and such a 
question is not present here. 

In the case, Continental Bank & Trust Co. v. Bouterie, the court also 
held an accommodation maker primarily liable for payment of the note. 
This case further dealt with the question of the failure of the holder of 
the note to enforce a chattel mortgage on an automobile which had been 
sold by the mortgagor and maker of the note. The court held that failure 
of the holder to foreclose on the mortgage, and to seize the car, would 
not discharge an accommodation maker. The court said: “As makers, 
if they felt that the failure of the holder to enforce the mortgage on the 
car was jeopardizing their interests, they had the right to pay the note 
and become subrogated to the security.” 
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We believe the situation to be entirely different in the present case. 
Thrifty Finance Service, Inc., released the mortgage by letter, unknown 
to the defendant. That such action jeopardized the position of defend- 
ant is without doubt. Defendant’s right of subrogation was destroyed 
by the action of Thrifty Finance Service, who, as holder of the note, un- 
questionably had the right to release the mortgage. However, such re- 
lease dismissed the defendant from liability under the note. 


The situation here is similar to that in Wyatt v. Buckley, La. App., 
174 So. 387, wherein Justice Hamiter wrote the opinion while Judge of 
the Second Circuit Court of Appeal. In that case, Corbett was an ac- 
commodation endorser on a note executed by Buckley and made pay- 
able to petitioner. The note was secured by a chattel mortgage on pool 
room equipment. It was shown that practically all the mortgaged 
property had been released from the mortgage prior to suit and without 
the consent of Corbett. The court, in citing Interstate Trust & Banking 
Co. v. Young, 135 La. 465, 65 So. 611, 613, said. 


“The case as to each of the defendants is that of an indorser of a 
note secured by mortgage. Now, the indorser of a note secured by mort- 
gage has the absolute legal right to have the proceeds of the mortgaged 
property attributed to the payment of the note. His rights in that re- 
spect are exactly those of the holder of the note, for his promise to pay 
the note is conditioned upon the note being transferred to him, and upon 
its being so transferred not shorn of its securities, but accompanied by 
all of them. If the holder impair these securities, he, to that extent, 
loses his recourse against the indorser. 


“While it is perfectly true, as contended by plaintiff, that these in- 
dorsers promised to pay in case Fenwick Sanitarium did not pay, it is 
equally true that they so promised on the condition that, if they did 
pay, they should be subrogated to all the rights of the holder of the in- 
dorsed notes, including, of course, among these rights the mortgage 
which secured the payment of the notes.” See also: Harris v. Hether- 
wick, La. App., 17 So. 2d 729. 


We believe that the same situation prevailed here. While defendant 
Holmes was an accommodation maker on the note secured by chattel 
mortgage, we believe that his signature thereto was conditioned upon 
the accompanying chattel mortgage. Had he paid the indebtedness, he 
would then have become subrogated to all the rights arising under the 
note and chattel mortgage. It was agreed that, at the time of release of 
the mortgaged property, the value thereof was sufficient to discharge 
the balance due on the note. By discharging the chattel mortgage, with- 
out knowledge of the accommodation maker, the holder of the note dis- 
charged the obligations of the accommodation maker under the note. 
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For the foregoing reasons the Judgment of the lower court is amended 
so as to exclude therefrom the defendant, Philip H. Holmes, and, as so 
amended, is affirmed at plaintiff's cost. 

Judgment amended and affirmed. 





Bank Not Liable to Customer for Negligence 
in Searching Title of Mortgaged Property 


A bank had loaned a customer $1300 on a chattel mortgage 
and note for the purpose of purchasing an automobile. The 
car purchased by the customer was subject to a previous chat- 
tel mortgage given by the seller to a third person, but this fact 
was unknown to the customer or the bank at the time of the 
loan and sale. Upon discovery of the prior mortgage, the cus- 
tomer sued the bank for damages claiming that it had owed a 
duty to her to ascertain whether the automobile was encum- 
bered and had failed to make a proper search of the records. 


The court quite correctly agreed with the bank that it was 
not liable to the customer, since, even if it had been negligent, 
it owed no duty of care to her. First Nat. Bank of Denver v. 
Jones, Supreme Court of Colorado, 287 Pac. Rep. (2d) 1082. 
Opinion of court is as follows: 


STONE, J.—Defendant in error Jones brought suit against one 
Harry Bobrick, alleging that Bobrick sold her automobile, falsely and 
fraudulently representing that it was clear of liens, when in fact, as 
he knew, it was subject to mortgage, with the result that plaintiff had 
been forced to pay $1,000 to satisfy the same; wherefore she sought 
$1,000 actual damages, and $1,500 exemplary damages. In the same 
action plaintiff included a claim against defendant in error bank, alleg- 
ing that it loaned her the sum of $1,332 “on a chattel mortgage and 
promissory note, for the purpose of applying on the” price of the auto- 
mobile purchased from Bobrick and that the agents of the bank so 
carelessly, negligently and unskillfully examined the title to said auto- 
mobile that they failed to discover that it was encumbered by the 
chattel mortgage mentioned in the claim against Bobrick; that she 
had been forced to pay $1,000 to satisfy said mortgage, therefore had 
been damaged in the sum of $1,332, and prayed for recovery of that 
amount from the bank. 
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The bank, by answer to the cfaim asserted against it, alleged that a 
claim was not stated in the complaint upon which relief could be granted; 
denied negligence or damage by any of its acts; set up the covenant 
by plaintiff in her chattel mortgage that said automobile was free and 
clear of liens, and pleaded estoppel. 

At the trial, over objection of defendant bank, plaintiff testified that 
she made application for a loan from defendant bank through its officer 
Larson who was in charge of the installment loan department; that she 
instructed him to investigate the title and determine whether the car 
was good security; that Larson asked Bobrick if the car was clear of 
mortgages and the latter said it was clear, and that thereupon she 
signed the note and mortgage without reading them, on Larson’s repre- 
sentation that title was clear. 

On such evidence, pursuant to verdict of the jury, the court entered 
judgment against defendant bank. 

The matter comes before us for review on specification of numerous 
points of error. 

Patently plaintiff, in her complaint, failed to state a claim against 
the bank. No agreement or duty is therein alleged whereby the bank 
should examine title in behalf of plaintiff, and any negligence of its 
employee in such examination could not be the basis of a claim in her 
behalf against the bank. 

While issues not pleaded may properly be determined by the trial 
court by consent express, or implied where evidence presenting such 
issues is tendered and received without objection, nonetheless extraneous 
issues may not be tried in the absence of amendment of the pleadings 
where timely objection is made. W. T. Grant Co. v. Casady, 117 Colo. 
405, 188, P. 2d 881. In the instant case, plaintiff alleged no employment 
of the bank’s agent nor any agreement on his part to examine title in 
her behalf, but asserted only negligence in examination in behalf of the 
bank; therefore, it was error to permit the introduction of the evidence 
tendered to establish a contract that the bank should examine the title 
in plaintiff's behalf. Such contended employment was not included in 
the claim set out in the complaint, no leave to amend was given or 
sought, and the testimony was received over defendant’s objection; 
further, there was no testimony or other evidence as to attempted em- 
ployment by plaintiff of the bank to examine the title. The testimony 
was that plaintiff instructed the bank employee Larson to investigate 
the title in her behalf and that he said he would investigate it. Such 
agreement was outside the employee’s duties in behalf of the bank, and 
in performing that task Larson became the agent of plaintiff. Any 
obligation thereunder would be the personal obligation of the employee 
and not that of his employer bank, and any liability resulting from 
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negligence therein would be the personal liability of the agent, not 
that of the bank. 

It appears that defendant Bobrick has not sought review of the 
judgment, so other specifications of error need not be considered. 

Since plaintiff by her complaint failed to state a claim on which 
recovery could be had against plaintiff in error, and the evidence, even 
if it had properly been received, was legally insufficient to establish a 
claim, the judgment is reversed as to plaintiff in error bank, and the 
case remanded with instruction to enter judgment of dismissal as to it. 


JACKSON, C. J., and CLARK and KNAUSS, JJ., concur. 





Note Given Bank for Overdraft of Third 
Person Held Enforceable 


Morong was overdrawn at his bank in the amount of $3700. 
In order to keep Morong in business that he might eventually 
pay his indebtedness to them the defendants executed a thirty 
day note to the bank in the amount of Morong’s overdraft. In 
a suit by the bank on the note it was held that there was good 
consideration for the note and that the bank was entitled to re- 
cover. First Nat. Bank of Pittsfield v. Morong et al., Supreme 
Judicial Court of Maine, 82 Atl. Rep. (2d) 98. The opinion 
of the court is as follows: 


MURCHIE, C. J.—The issue here presented, on plaintiffs general 
motion for a new trial, must be considered in the light of the relationship 
of the six defendants to one Harold L. Morong, who was named as one 
of seven in the original process. It was discontinued as to him, on 
plaintiffs motion, after he had been adjudicated a bankrupt. At the 
trial, the defendants moved for its dismissal on the ground that such 
discontinuance was prejudicial of their rights. The denial of their 
motion raises no issue here, no exceptions having been taken, but the 
fact is noted because the motion was made before the jury and may 
have influenced its verdict. The plaintiff’s action is authorized expressly 
by R. S. 1944, Chap. 100, Sec. 74, which was R. S. 1871, Chap. 82, 
Sec. 47, when West v. Furbish, 67 Me. 17, was decided. As was stated 
in that case, it permits a creditor holding a claim against a bankrupt 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §345. 
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and some other, or others, to obtain “a speedy judgment against his 
solvent debtors.” 


Plaintiff seeks recovery on a promissory note signed by Morong and 
the defendants at the office of his attorney, on February 7, 1949. It 
calls for the payment of $3,700 in one month. It was executed to take 
care of an overdraft of Morong’s at the plaintiff bank, and was applied 
to that purpose on February 16, 1949. It was contemplated that within 
the month prior to its maturity the defendants, and Morong, would 
make some definite arrangements for the future. All the defendants 
referred to the note in their testimony as a “temporary” one. The 
overdraft had been discussed by Morong, his attorney and the defend- 
ants at a meeting convened by him on February 2, 1949. The meeting 
was attended, at his request, by representatives of the plaintiff. The 
statements of one of them thereat, according to the defendants, justify 
the plea entered in the action, and the verdict. 


The plea was the general issue, with a brief statement alleging that 
there was no consideration for the note (binding upon the defendants) , 
and that their “indorsements (of it) were induced and procured by 
and through the fraud of the . . . plaintiff.” The question of considera- 
tion, unless it was intended merely to assert that what there was 
originated in fraud, is easily disposed of. The overdraft the note paid 
was an existing debt of Morong’s. R. S. 1944, Chap. 174, Sec. 25, pro- 
vides expressly that an “antecedent or preexisting debt constitutes value,” 
for the execution of a promissory note. Its force was recognized in 
Merrill Trust Co. v. Brown, 122 Me. 101, 119 A. 109; Jordan v. Good- 
side, 123 Me. 330, 122 A. 859; and Flynn v. Currie, 130 Me. 461, 
157 A. 310. 

The issue is fraud. The defendants having raised it, it is clear that 
they had the burden of establishing it, Judkins v. Chase, 123 Me. 433, 
123 A. 516, by “clear and convincing proof.” Strout v. Lewis, 104 Me. 
65, 71 A. 137, 138; Portland Morris Plan Bank v. Winckler, 127 Me. 
306, 143 A. 173. It must be recognized that a jury has determined 
the fact in their favor, and must be considered to have done so under 
proper instructions, no exceptions to the charge having been presented. 
Frye v. Kenney, 136 Me. 112, 3 A. 2d 433. It is undoubted that the 
plaintiff, seeking a new trial on general motion, has a heavy burden, 
that is well stated in Jannell v. Myers, 124 Me. 229, 127 A. 156, and 
McCully v. Bessey, 142 Me. 209, 49 A. 2d 230. Factual decisions by 
a jury will not be disturbed unless so clearly wrong that it is apparent 
that they are treaceable to “prejudice, bias, passion, or a mistake of 
law or fact.” 

It might be doubted if the evidence presented would support a 
factual finding of fraud, without reference to the requirement of “clear 
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and convincing proof” already noted. The finding of fraud, implicit 
in the verdict, is supported by nothing other than the assertion of five 
of the defendants, the sixth being unable to be present in court, accord- 
ing to a stipulation duly entered, that one of the representatives of the 
plaintiff stated, at the meeting of February 2nd aforesaid, that the 
plaintiff had a mortgage on the building in which Morong was doing 
business and would foreclose it and put him out of business if his over- 
draft was not paid, whereas, in fact, the plaintiff held nothing but 
chattel mortgages on his equipment. Morong was operating a moving 
picture theatre in the building where the meeting was held. The de- 
fendants do not claim that plaintiff’s’ representative said anything in 
clear and forthright language about a real estate mortgage. Rather 
they assert it was implied in an inclusive gesture made by that repre- 
sentative in declaring that the plaintiff had a mortgage “on this place.” 
The meeting was assembled by Morong to persuade the defendants to 
pay his overdraft, in some manner. Collectively, the five who testified 
held claims against him aggregating more than $13,000. All of them 
knew about the overdraft and that he owed the plaintiff something 
like $3,500 on the theatre equipment. All of them wanted Morong to 
continue in business, in the hope that he could pay all his indebtedness, 
including his obligations to them. Some of them, in the presence of 
plaintiff's representatives, discussed the organization of a corporation 
to take over the theatre property and the plaintiff’s claims against 
Morong. 


The representatives of the plaintiff entered the meeting of February 
2nd after the defendants had assembled and had had an opportunity to 
discuss Morong’s affairs with him and with his attorney, who was acting, 
as one of them testified, for “the whole of us, I guess.” One of those 
representatives was requested at the outset, by Morong, to tell the de- 
fendants he “hadn’t done anything wrong.” That representative “would 
hardly say that,” but stated the fact of the overdraft and the necessity 
for its payment, and offered time for liquidation of Morong’s indebted- 
ness to the plaintiff in small payments, declaring expressly that the 
alternative to payment of the overdraft was that the plaintiff would 
take the place over and the defendants would not “get a cent.” The 
note was not presented at the meeting. It is written on one of the 
plaintiffs printed forms and was signed at the office of Morong’s at- 
torney. No representative of the plaintiff was present at the time. 


The verdict is difficult to understand except on the assumption that 
the jury decided, in the exercise of its proper function of determining 
what witnesses were telling the truth, Jannell v. Myers and McCully v. 
Bessey, both supra, that the plaintiff’s representative had given false 
testimony in reporting his own statements at the creditors’ meeting of 
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February 2nd, and been less than frank in avoiding questions as to how 
the printed form note signed by the defendants reached the office of 
Morong’s attorney. Counsel for the defendants laid considerable em- 
phasis on the latter point in their brief, and undoubtedly argued to 
the jury that such lack of frankness was additional evidence that that 
representative “had deliberately made false statements to these De- 
fendants, knowing them to be false.” 


There was a clean-cut conflict of testimony on what the plaintiff's 
representative told the defendants at the February 2nd meeting. That 
representative asserted that he told them that the plaintiff had a 
“chattel mortgage” on the “theatre equipment.” Each and all of the 
defendants assert that he did not use either the word “chattel,” or the 
word “equipment,” but implied that the plaintiff had a mortgage on the 
theatre building by referring to “this place,” when making his statement 
and gesturing with his arm inclusively. The plaintiff held four chattel 
mortgages on different items of the equipment of the theatre. Some of 
them covered subsequent indebtedness and were written in language 
appropriate to give the plaintiff such rights as Morong had in theatre 
equipment not owned by him, and in the lease under which he occupied 
the building where he operated the theatre. It is undoubted that the 
plaintiff was in a position, as its representative asserted to the defend- 
ants, to take the place over and put Morong out of business. This was 
the action the defendants sought to forestall, and did forestall by exe- 
cuting the note. 


The defendants had full opportunity at the meeting of February 2nd 
to ask the representatives of the plaintiff to explain in full detail what 
claim or claims it had against Morong’s property. They did not do so. 
The record provides some indication that they had an opportunity to 
secure all pertinent information from Morong and his attorney before 
the representatives of the plaintiff entered that meeting. Whatever the 
fact in that regard, they had five full days, thereafter, to make such 
investigation as they wished concerning his property and his obligations 
before they signed the note. 


Most, if not all, of the defendants had been lending money to 
Morong, or cashing his checks, for a considerable period prior to the 
meeting. It cannot be doubted, accepting their testimony at its face 
value, that they executed the note to make it possible for Morong to 
continue in business in the hope that by doing so he might be enabled 
to pay all his indebtedness, to the plaintiff and to them, or that they 
intended, when they did so, to make permanent, as distinguished from 
temporary, arrangements within thirty days thereafter. Plaintiff’s repre- 
sentatives at the meeting of February 2nd, as at the time the note was 
delivered to take care of Morong’s overdraft, had every right to believe 
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that the defendants were acting with knowledge of Morong’s exact 
circumstances. 

The particular basis for the prejudice, bias, or mistake of law or fact, 
which induced the verdict is not treaceable, but it is entitrely apparent 
that the testimony of the defendants would not establish fraud on the 
part of the plaintiff by that degree of “clear and convincing proof” which 
decided cases make requisite. See the cases cited supra. 

Motion sustained. 

Verdict set aside. 

New trial ordered. 





Criminal Liability of Bank Officer 
Permitting Check Kiting 


A bank officer who knowingly permits persons to engage in 
check kiting on a bank of which he is an officer is not neces- 
sarily guilty of “wilful misappropriation of bank funds with 
an intent to defraud the bank” as forbidden by 18 U. S. C. 
sections 334, 656 and 1005. In reversing a conviction under 
these statutes the Federal Court of Appeals of the Third Cir- 
cuit rules that the government must show both the misapplica- 
tion and that the defendant permitted the misapplications with 
intent to injure and defraud the bank. United States v. Mat- 
singer, United States Court of Appeals, Third Circuit, 191 
Fed. Rep. (2d) 1014. The opinion of the court is as follows: 


BIGGS, C. J.—The appellant, Matsinger, executive vice-president of 
the Lafayette Trust Company of Easton, Pennsylvania, an insured bank 
within the meaning of Section 264 (c), Title 12, U. S. C. (1940 ed.), was 
indicted, tried and convicted for violation of Section 592, Title 12, 
U.S. C. (1940 ed.)1 for misapplication of funds of the Bank. The court 
below in its opinion at 92 F. Supp. 516, et seq., has stated most of the 
facts which are necessary to understand the case. We shall merely re- 
capitulate the contents of that opinion here and refer to a few additional 
circumstances which we deem pertinent. We shall, of course, take the 
facts and the inferences to be drawn therefrom most strongly against 
Matsinger and in support of the jury’s verdict. 


1 Now embodied in Sections 334, 656 and 1005 of Title 18 U. S. C. 
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Backer and Opp kited 509 checks over a period from September 1946 
to February 28, 1947, the kite being based on the short distance between 
Easton and Bethlehem, Pennsylvania, about twelve miles. Opp gave 
Backer checks signed by Opp in blank and drawn on his, Opp’s, account 
at the Bethlehem National Bank at Bethlehem. Backer cashed or de- 
posited these checks at the Lafayette Bank delivering them to two tellers 
at that Bank, who in turn proceeded to give Backer cash or credit there- 
for. Backer would then take cash or checks drawn to Opp’s order to the 
Bethlehem Bank and make deposits to Opp’s account there. Three or 
four days would be required for the checks drawn on Opp’s account at 
the Bethlehem Bank and deposited at the Lafayette Bank to clear 
through the Federal Reserve Bank at Philadelphia, whereas it would 
take only a short time to drive the twelve miles from Easton to Bethle- 
hem to make deposits, sometimes of the very money drawn from the 
_ Lafayette Bank, to Opp’s account in the Bethlehem Bank. 


It was not shown by the evidence that Matsinger received any profit 
from the kiting. He testified that about a week before Christmas he 
became aware that the Lafayette Bank was paying out money to Backer 
on Opp’s uncollected checks; that he immediately called Backer and told 
him that he must stop drawing checks against uncollected items, and 
that after Christmas 1946 he believed that Backer had ceased the prac- 
tices but that toward the middle of February, 1947 he discovered that 
this was not true. Matsinger testified that he called Backer again and 
informed him that the objectionable practice would have to terminate 
but that he, Backer, might cash a few small checks to bring the transac- 
tions to a close as conveniently as possible. Matsinger stated that from 
February 13 until February 21, 1947, “I would allow him [Backer] to 
cash a check in a smaller amount each day.” This, said Matsinger, ef- 
fected a reduction in the amount of checks being cashed by Backer at 
the Lafayette Bank to about $5,000 a day. Matsinger went on to say, 
“. . . I was telling him that he could cash a check in a smaller 
amount each day, and telling the tellers to cash a check in the smaller 
amount each day, still feeling that my collateral or the collateral the 
bank held put me in a perfectly safe position if any of these checks were 
returned unpaid.” 

Some very large checks were cashed by Backer within the period 
indicated, but Matsinger insisted that he did not authorize these pay- 
ments; that the two tellers, hereinbefore referred to, would cash checks 
larger than he authorized, they, like he, being deceived by Backer. The 
deceit, according to Matsinger, consisted of Backer bringing him a check 
or checks. He, Matsinger, would authorize the tellers to pay them. 
Backer would then take a larger check or larger checks to the tellers and 
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inform them that Matsinger had authorized the payment and would 
receive cash or credit therefor. 


Beckel, President of the Bethlehem National Bank, telephoned Mat- 
singer in December 1946 and informed him that kiting transactions were 
going on between the two banks. In February 1947 Beckel again tele- 
phoned Matsinger and repeated his warning. At various times during 
the period involved employees of the Lafayette Bank informed Mat- 
singer of the Backer-Opp transactions. Matsinger is a former bank ex- 
aminer and a man experienced in banking practices. Matsinger went so 
far as to admit in the language last quoted that he had in mind the pos- 
sibility of some of Opp’s checks being returned unpaid. The tellers, to 
whom we have referred, testified in substance that they were acting 
pursuant to Matsinger’s orders in cashing large checks, at least from 
February 13, 1947 on. Matsinger testified that he was deceived by Backer 
but the jury was at liberty to reject his testimony in this regard. The 
tellers testified that they believed that check kiting between Backer and 
Opp was going on and informed Matsinger of this. Bearing in mind that 
a case may not be submitted to a jury when the actions of the accused 
are as consistent with innocence as with guilt and considering also that 
Matsinger is charged not with improvident or negligent banking prac- 
tices but with intent to defraud the institution which he served, we con- 
clude nonetheless that the case was properly one for submission to the 
jury. The question was whether or not Matsinger was guilty of wilful 
misapplication of funds with intent to defraud the Lafayette Bank.? 


We find it necessary, however, to reverse the judgment of conviction 
for the reasons set out hereinafter. A reading of the court’s charge to the 
jury shows that the learned trial judge did not properly point out to the 
jury the meaning of the phrases of the statute respecting wilful misap- 
plication of funds with intent to defraud the bank.2 A reading of that 
portion of the charge quoted below‘ demonstrates the accuracy of our 
statement. 


2 In view of the fact that the jury acquitted Matsinger on all the counts involving check- 
cashing transactions earlier than December 15, 1946, it is clear that the jury preferred 
to believe Matsinger’s testimony as to his own guilty knowledge in part. The jury did 
not believe in his good faith past December 15, 1946. The nine counts of the indictment 
on — Matsinger was found guilty all embraced transactions following the date last 
stated. 

8 The statute, Section 592, Title 12, U. S. C. (1940 ed.), in pertinent part provides: 
“Any officer . . . of any insured bank ... who. . . willfully misapplies any of the 
moneys, funds, or credits of such . . . bank .. . with intent in any case to injure or 
defraud such ... bank . .. shall be guilty of a misdemeanor. . .” 


4 The court charged in this regard as follows: The problem for you isn’t to decide what 
Mr. Matsinger should have known, but the situation here is what Mr. Matsinger actually 
knew. Did he or did he not know these things? He is not being charged with negligence. 
If he did something improper between the bank and himself, if he didn’t handle his 
business properly, that is something as between him and the bank, but it is not before 
us here as an element in this criminal case. The question is did he or did he not know 
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In United States v. Britton, 107 U. S. 655, 666, 2 S. Ct. 512, 522, 27 
L. Ed. 520, the phrase, “wilful misapplication” in the statute was defined 
to be “a misapplication for the use, benefit, or gain of the party charged, 
or of some company or person other than the [banking] association,” 
and to constitute the offense it was stated that there must be a conver- 
sion to the use of the offender, or of someone else, of the money or credit 
of the bank by the accused. As was pointed out in Evans v. United 
States, 153 U. S. 584, 588, 14 S. Ct. 934, 38 L. Ed. 830, an indictment 
which merely charges a maladministration of the affairs of the bank 
rather than a criminal misapplication is not sufficient. There must be 
averments showing how the application was made and that it was an 
unlawful one. The proof, of course, must support the allegations. The 
Supreme Court in the Evans case pointed out that the Britton case had 
come before it a second time, 108 U. S. 192, 199, 2 S. Ct. 525, 27 L. Ed. 
703, and that it was held that the declaration of a dividend by the bank 
when there were no profits to pay it from, an illegal act which might 
render the directors personally liable in damages, was not a crime within 
the purview of the statute. At this point, as we understand it, there 
comes into play the second portion of the statute, namely, “misapplica- 
tion with intent to injure or defraud the bank.” If a dividend be illegally 
declared with the intent to defraud the bank the persons responsible for 
the declaration face criminal sanctions and have committed the crime 
defined by the statute. Cf. Morrissey v. United States, 9 Cir., 67 F. 2d 
267, and Mulloney v. United States, 1 Cir., 79 F. 2d 566. See also Savitt 
v. United States, 3 Cir., 59 F. 2d 541. 


In the instant case the jury must find both elements to be present if 
Matsinger is to be convicted. The jury must find both misapplication 
of funds and also that Matsinger permitted or authorized the misapplica- 
tion or misapplications with intent to injure or defraud the bank. The 
court must charge properly and fully on both elements. 


Matsinger also contends that the court below committed reversible 
error in permitting the United States to introduce evidence that the 
Lafayette Bank suffered permanent and substantial losses. We cannot 
agree. To show misapplication of funds with intent to defraud it was 
necessary to show losses. The United States pitched its proof upon 
showing loss from individual transactions resulting in a final permanent 
loss. It was necessary, of course, to prove in the instant case, (1) that 
there was more than a mere bookkeeping transfer or transfers within 
the bank, Johnson v. United States, 4 Cir., 95 F. 2d 813, and (2) that 


that these transactions were taking place, that these checks were being cashed day by 
day in this check kiting, as you might call it, alleged scheme.” 
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there were actual conversoins of the bank’s money, United States v. 
Heinze, C. C., 183 F. 907. While we agree that it was not an essential 
or necessary part of the case of the United States to show final per- 
manent loss,® nonetheless proof of such loss was permissible to show 
Matsinger’s intent to effect wilful misapplication of funds with intent 
to defraud. A showing of momentary losses resulting from the cashing 
of each check at the Lafayette Bank by Backer could have been sufli- 
cient to sustain the counts of the indictment. The extent of the final 
permanent loss and the period of time over which it was sustained, 
however, tended to prove a prolonged and continuous course of conduct 
involving funds of the bank, which, under the circumstances at bar 
could have convinced the jury of a specific intent by misapplication of 
funds to defraud the bank. 


We agree, however, with Matsinger that he was entitled to prove 
by way of defense that the bank “charged interest upon the amount 
represented by the checks on which payment had been refused,” and 
that Backer had paid interest on this amount. This evidence, if sub- 
mitted to the jury, would have tended to prove that the Lafayette Bank 
had effected a loan to Backer or at least did not regard the shortages 
as losses. The fact that a bank might charge interest on losses, of 
course, is not conclusive as to its attitude respecting a misapplication 
of its funds. Banks charge interest on as innocent items as overdrafts 
and also on occasion on losses which result from illegal or criminal acts 
of officers or employees. The charging of interest to Backer in the 
instant case might or might not negative mens rea as to Matsinger. 
The question presented is primarily one for determination by the jury 
and it should be submitted by the trial court with appropriate instruc- 
tions. The court below committed error in failing to do so. 


The appellant contends that the court below committed reversible 
error in refusing to withdraw from the jury’s consideration counts based 
on more than one check kiting transaction. Only three of the counts 
upon which Matsinger was found guilty fall within this category, viz., 
counts 13, 14 and 15. The contention made by the appellant is quite 
without merit for the evidence demonstrates where two check kiting 
transactions were included in a single count the checks were submitted 
for payment at substantially the same time and properly may be con- 
sidered as part of the same fraud. No confusion resulted from the com- 
binations. 


5 See Rakes v. United States, 4 Cir., 169 F.2d 739, 748, and the authorities contained 
in note 2 cited to the text. 
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The judgment of conviction will be reversed and the cause re- 
manded with the direction to grant a new trial. 


Worthless Check Not Punishable as False 


Financial Statement 


Under the American Bankers Association recommended 
false statements for Credit Act criminal penalties are imposed 
for making any false statement in writing regarding financial 
condition in order to obtain credit. 


A recent Oklahoma decision holds that the giving of a 
worthless check does not violate such a statute. The court 
ruled that checks are evidence only of the amount of money 
the drawer has on deposit and are not statements of his total 
resources. Group v. State, Supreme Court of Oklahoma, 236 
Pac. Rep. (2d) 997. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Intestacy Statute: Construction of “Uncles and Aunts” 





Kinard v. Moore, South Carolina Supreme Court, November 13, 1951 


Section 8906 (6) of the South Carolina Code provides that when 
a person dies intestate leaving no widow, no child or other lineal descend- 
ant, father, mother, brother or sister of the whole blood, no brother or 
sister of the half blood or lineal ancestor, the estate shall descend to the 
intestate’s uncles and aunts, the children of a deceased uncle or aunt 
to take the share to which their parent would have been entitled had 
the parent survived the testator. 

It was held that under the statute relatives more remote than uncles 
and aunts were excluded altogether and that the words “uncles and 
aunts” referred to uncles and aunts of the half blood as well as the 
whole blood. 


Surcharge: Executor Failing to Sue Insolvent Debtor 





In re Buz, New York Surrogates Court, 126 N. Y. L. J. 1726 


Executor could not be surcharged for failure to sue an insolvent 
debtor of the estate where he had made a reasonable investigation of 
the debtor’s assets and in good faith determined not to bring suit. 


Bequest to “Heirs” Includes Illegitimate Children 





In re Tousey, Wisconsin Supreme Court, December 4, 1951 


Testator left certain property to his “heirs.” Various surviving 
relatives contended that two illegitimate sons of the testator could not 
receive the property under any definition of the word “heirs.” 

The court held that, since by an earlier court decree the testator had 
been adjudged the father of the children, the children would have shared 
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in his property under the intestacy laws. Therefore the testator, in the 
word “heirs,” intended a bequest to those persons who would have taken 
under the intestacy laws had he died without a will. The illegitimate 
children were therefore held to be legatees under the will. 


Effect of Divorce Property Settlement on Ownership of 
U. S. Savings Bonds 





Burns v. Burns, Michigan Supreme Court, December 3, 1951 


In 1942 decedent purchased U. S. Savings Bonds, series “G” which 
were made payable to decedent or “Virginia Burns” decedent’s then 
wife. The decedent and his wife were later divorced and a court con- 
firmed property settlement was entered into which itemized the property 
of the spouses but omitted any reference to the bonds. The settlement 
was a “final determination of the rights of the parties” and in “full 
satisfaction of all claims” of Virginia in the property of the decedent. 

Under the code of Federal Regulation § 315.13 (c) providing: 

... “A divorce decree ratifying or confirming a property agreement 
between husband and wife or otherwise settling their respective inter- 
ests in savings bonds will be recognized [by the U. S. Government] .. .” 
it was held that on decedent’s death his executor was entitled to the 
bonds as against the claim of the former spouse. 


Undue Influence: Burden of Proof 





Estate of Snedeker, Pennsylvania Supreme Court, November 13, 1951 


Although confidential relationship between testratrix and proponent 
of will was not disputed and the bulk of the estate was left to the pro- 
ponent, burden to proof did not shift to proponent to show that there 
was no undue influence in the execution of the will. 


Surviving Husband Could Not Elect to Receive Part of Proceeds 
of Totten Trusts 





In re Prokaskey, New York Surrogate’s Court, 126 N. Y. L. J. 


Prior to her death the testatrix maintained five bank accounts, each 
in the name of the testatrix in “trust” for named persons. The testa- 
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trix’s husband claimed that under the rule in Estate of Halpern the 
accounts should be included in the wife’s estate subject to his right of 
election. 

The court held that since the testratrix and her husband were living 
apart at the time the accounts were created that the testratrix had in 
good faith divested herself of ownership in them and that they would 
pass to the named payees free of any interest of the surviving husband. 


Gift to “Granddaughters” Includes Granddaughter Born within 
Nine Months of Death of Donor 





Estate of Alstedter, New York Surrogate’s Court, 126 N. Y. L. J. 1211 


Testator’s will gave all her personal property to her “granddaugh- 
ters”. A granddaughter born after the death of the testratrix, but 
within nine months thereof, was held to be living for inheritance pur- 
poses and was entitled to share in the bequest. 


Executor’s General Power of Sale Not Affected by 
After-Born Child 





Petition of Smith, New York Surrogate’s Court, 107 N. Y. Supp. (2d) 993 


Under New York law a will is not revoked by the birth of an after- 
born child. Consistent with this principle it was held that where a 
testator gave his executor a power of sale over property the power was 
exercisable notwithstanding the birth of a child to the testator after 
the execution of the will. 


Inheritance Rights of Child Adopted Outside State of Foster 
Parent’s Domicile on Death 





Watson v. Watson, Georgia Supreme Court, November 14, 1951 


A child adopted in Alabama in accordance with the laws of that 
state may inherit real property situated in Georgia although his foster 
father died domiciled in Georgia. 
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United States Savings Bond: Registration Not Controlling 





Estate of Winsberg, Louisiana Supreme Court, January 14, 1952 


The decedent purchased three United States Series “G” savings bonds 
in which his brother was designated as payee on the death of the 
decedent. The decedent then married and his wife gave birth to a child 
after his death. The court held that under the forced heirship law of 
Louisiana the brother must release the bonds in favor of the child. 


Stock Dividends Allocated to Corpus 





Estate of Heller, New Jersey County Court, May 24, 1951 


Where a testator died owning shares of stock in a named corporation 
and after the date of death a stock dividend was paid which had been 
declared prior to his death the dividends constituted part of the corpus 
of the testator’s estate. 





Husband’s Estate Liable for Death of Wife 





Welch v. Davis, Tll., 101 N. E. (2d) 547 


In a case of first impression the Supreme Court of Illinois held that 
the administrator of the estate of a wife could recover against the 
executor of the husband’s estate for the loss suffered by the minor 
daughter of the services of her mother who was shot by her husband 
prior to his suicide. The court declared that the common law of 
immunity of a husband from liability to his wife in tort did not apply 
in this case where both spouses were dead. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Income Tax: Trust May Deduct Distributions Loaned Back to Trust 





Frederick M. Tobin Trust v. Commissioner, U. S. Tax Court, 10 T. C. M. 
No. 27148, December 29, 1951 


A trust was entitled to deduct trust income paid to beneficiary and 
loaned right back to the trust where there was no showing that the 
loans by the beneficiary to the trust were prearranged. The court stated: 

“We entertain no doubt that petitioner trust’s actual payment of the 
disputed funds to its beneficiary, coupled with the existence of trust 
income more than adequate to cover the distribution, rendered the bene- 
ficiary liable to tax on the amounts so received. Smith v. Westover 
(C. A. 9),—Fed. (2d) — (Oct. 10, 1951) Under these circumstances 
it was not the purpose of section 162 (c), Internal Revenue Code, to 
tax the trust as well. Helvering v. Butterworth, 290 U. S. 365; Pre- 
liminary Report of Subcommittee of Ways and Means Committee, 73rd 
Cong., 2d Session, p. 20. “‘... The basic principle . . . is to impose the 
tax, within stated limitations, upon the person who enjoys the income. 

..” Babette B. Israel, 11 T. C. 1064, 1073. And the fact that after 
receipt and without pre-arrangement the beneficiary advanced com- 
parable sums to petitioner as interest-bearing loans is entirely inadequate 
in our view to affect the tax liabilities of either trust or beneficiary. We 
regard the deficiency as erroneously determind.” 


Inheritance Tax: Building and Loan Share in Joint Names of 
Husband and Wife 





Opinion of Attorney General, North Carolina, November 15, 1951 


A building and loan share purchased by a husband with the certificate 
issued in the names of the husband and wife as joint tenants with the 
right of survivorship is includible in the husband’s estate and subject 
to North Carolina inheritance taxes as a gift made in contemplation of 
death. 
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Collector of Internal Revenue Enjoined from Seizing Joint Bank 
Account 





Raffaele v. Collector, U. S. District Court, Pennsylvania, October 10, 1951 


Petitioners as husband and wife carried as tenants by the entireties 
joint accounts in three Pennsylvania banks. On account of a tax 
alleged to be due from the husband the Collector of Internal Revenue 
issued a warrant of distraint against the three bank accounts. The 
federal court held that it had jurisdiction to quash the warrant and 
did enjoin the collector from seizing the accounts. 


Wrongful Death Proceeds Not Subject to Claim of State 





State v. Cambria, Connecticut Supreme Court of Errors, 80 A. 2d 516 


The state of Connecticut sued the administrator of decedent’s 
estate to recover old age benefits paid the decedent for ten years prior 
to his death. The probate court thought the liability was good, but 
denied payment since the claim could be satisfied only out of the 
proceeds of an action brought for the wrongful death of the decedent. 
The Connecticut high court agreed that the wrongful death proceeds 
were exempt from the claim and must be turned over to the statutory 
wrongful death beneficiaries. 


Gift Tax: No Tax Due on Transfer to Corporate Trustee Having 
Power to Invade Corpus 





Gramm v. Commissioner, U. S. Tax Court, 17 T. C. No. 128, December 28, 
1951 


The decedent, during her lifetime, had in 1946 established a trust 
under which she was the sole life beneficiary. The trustees were a cor- 
porate trustee and the decedent’s children, the latter also being the 
remaindermen beneficiaries under the trust. The corporate trustee 
alone had the power to invade the corpus for the comfort, education, 
maintenance, or support of the decedent. 

The court held that no taxable gift resulted from the creation of the 
trust in 1946 since under the power the corpus might have been wholly 
depleted during the decedent’s lifetime without the consent of any 
adverse party. 
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Pennsylvania Inheritance Tax: One Half of Joint Bank Account 
Taxable Regardless of Source of Funds 





Estate of Roeder, Pennsylvania Orphan’s Court, No. 40,419, October 10, 1951 


The Pennsylvania inheritance tax subjects to tax one half of funds 
in joint bank account on death of one joint tenant even though sur- 
viving tenant contributed all the funds to the account. 


Gift Tax: Value of Jewelry Increased by Federal Excise Tax 





Anthony D. Duke v. Commissioner, U. S. Tax Court, 10 T.C.M. No. 26030, 
December 17, 1951 


In 1947 taxpayer purchased jewelry at a retail cost of $86,250. 
$14,375 of the purchase price represented the federal retailer’s excise tax 
paid by the retailer. Taxpayer made a gift of the jewelry to his wife 
and in his gift tax return valued the jewelry in an amount of the retail 
purchase price less the federal excise tax. The court held that the 
valuation must be the cost to the taxpayer and therefore increased the 
declared value by the amount of the excise tax. 


Federal Income Tax: Holder of Bank’s Certificates of Deposit 
Entitled to Capital Gain Benefits 





Vance v. Kavanagh, United States District Court, Michigan, 
100 Fed. ‘Supp. 899 

Certificates of depositor’s claims issued by a receiver of an insolvent 
bank were held to “certificates or other evidences of indebtedness issued 
by a corporation” within the capital gain provisions of the I. R. C. and 
thus the gain received by the holder upon final retirement of the certifi- 
cates could be treated as capital gain and not as ordinary income. 

The court stated: 

One of the points advanced . . . involves the requirement that the 
evidence of indebtedness be issued by a corporation. It is urged that a 
receiver appointed by the Comptroller of the Currency, unlike a receiver 
appointed under authority of Ohio law, has no authority to act for the 
corporation. 

A receiver of a national bank while not properly an agent of the bank, 
acts for the bank in performing the functions of a receiver. It is true 





116 THE BANKING LAW JOURNAL 


that a receiver has, for his own protection, been termed an officer of the 
United States, United States v. Weitzel, 246 U. S. 533, 38 S. Ct. 381, 
62 L. Ed. 872; Cooper v. O’Connor et al., 69 App. D. C. 100, 99 F. 2d 
135, 118 A. L. R. 1440, but it has also been held that the appointment 
of a receiver does not dissolve the corporation, United States v Weitzel, 
supra, and that the receiver is the statutory assignee of the bank repre- 
senting both creditors and the bank and, as such, must discharge all 
of the obligations of the bank imposed by law. Hazen et al. v. Hardee, 
64 App. D. C. 346, 78 F. 2d 230; O’Connor et al. v. Rhodes, 65 App. 
D. C. 21, 79 F. 2d 146. The receiver represents the bank and has power 
to contract for the bank, and in so doing must, despite his Federal origin, 
conform to state laws. Rosenberg v. Deitrick, D. C. 37 F. Supp. 700. 
His acts in carrying out the liquidation are the acts of the corporation, 
Hershey v. Anderson, D. C., 32 F. Supp. 1019; the former officers and 
directors have no further authority, and their powers are vested in 
receiver, General Electric Realty Corporation v. First National Bank— 
Detroit, D. C., 23 F. Supp. 664... . 

It is also contended that the certificates were not “issued” within 
the meaning of Section 117 (f). This term was not used as a term of 
art to describe some particular method by which a corporate bond or 
other evidence of indebtedness must originate in order to come within 
the terms of the statute. Physical retention of the certificate or other 
evidence of indebtedness by the owner thereof is not required. It is 
established that the documents in question were evidences of an in- 
debtedness that came into being because of an act for or by the corpora- 
tion. The facts show that these documents established plaintiff’s claim 
and that the endorsements were placed thereon after their execution 
and delivery by the receiver. The facts establish the fulfillment of the 
statutory requirements... . 

The certificates represented a capital investment, and the realization 
of gain in excess of the market value at the time of death bears none of 
the characteristics of ordinary income. It was clearly a return of in- 
vested capital to be treated as a capital gain to the estate. 


Payment of Estate and Gift Taxes with Treasury Savings Notes, 
Series A 





Treasury Decision 5874, December 13, 1951 


The Regulations governing the acceptance of U. S. Treasury Notes 
for payment of estate and gift taxes has been amended so as to make 
them applicable to Treasury Savings Notes, Series A. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The Economic Outlook 


CCORDING to Dr. Marcus 

Nadler, Consulting Economist 
to the Central Hanover Bank and 
Trust Company of New York, an 
analysis of the forces operating in 
our economy—as far as they can 
be projected and assuming no 
major war—leads to the following 
conclusions. 


1. The forces of inflation are 
temporary and will continue as 
long as the defense program and 
large corporation capital expendi- 
tures are maintained. However, 
once such expenditures start to 
taper off, the dangers of inflation 
will give way to those of deflation. 

2. A large portion of the infla- 
tion that has already taken place 
has become permanently embedded 
in our economy. 


8. Great economic, political and 
social changes have taken place in 
the last two decades, and, to some 
extent, these have altered the pat- 
tern of the business cycle. They 
have also removed the dangers of 
a severe depression such as oc- 
curred in the early ’80s. 

4. Nevertheless, the swings in 
the business cycle have not been 
eliminated. Our economy will still 
continue to have its ups and downs. 
And while the swings will be pro- 
nounced, their duration—particu- 
larly of the downward swing—will 
be shorter than in the past. 


5. During the ’80s, the misguided 





belief that our economy had ma- 
tured was prevalent. Today, this 
has been superseded by the con- 
viction that our economy con- 
tinues to be dynamic and expand- 
ing. 

6. A dynamic economy is a com- 
petitive one, and leads to the 
creation of new products which 
come into competition with older 
ones. 


7. International economic and 
political developments will exer- 
cise a greater influence on our 
economy than was the case prior 
to 1930. This is because the 
United States has assumed the 
leadership among the free nations 
of the world in the struggle against 
international Communism; this im- 
poses the necessity of large defense 
expenditures and the assumption 
of economic burdens previously 
shouldered by other nations. 


8. Even the most careful fore- 
casts based on analysis of all known 
factors may be vitiated by unfore- 
seen events. Here, the Korean 
war is a case in point. However, 
it is Dr. Nadler’s firm conviction 
that this country is not headed 
for permanent and continued in- 
flation. 

9. An analysis of the economic 
and social forces operating in our 
economy leads to the conviction 
that a major depression, accom- 
panied by a sharp decline in the 
prices of commodities and a sharp 
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rise in unemployment, cannot take 
place in the future. 


“We certainly have not reached 
the millenium and there is no valid 
reason to believe that we have 
learned to eliminate the swings in 
the business cycle,” states Dr. 
Nadler. “Developments during 1949 
and again the experience of some 
industries in 1951 are proof that 
business fluctuations of considera- 
ble magnitude are bound to take 
place in the future. 


“The swings, however, will not 
be as wide as they were in the 
past and the duration of the down- 
ward swing will be shorter. Will 
the future bring permanent and 
continued inflation or a_ severe 
depression? The answer is neither. 
We may have some more infla- 
tion in the immediate future and 
we will have some serious declines 
in the longer-range future but the 
extremes of the swing will be 
avoided.” 


Bank Investment Policy 


L. Sumner Pruyne, Vice Presi- 
dent of the First National Bank 
of Boston, makes a number of per- 
tinent observations with reference 
to bank investment policy. The 
investment officer of a commercial 
bank, he reminds us, does not op- 
erate in a vacuum; he cannot func- 
tion as though he were buying for 
an investment trust. Since he is 
constantly investing demand lia- 
bilities, he must be prepared to 
meet the demands of depositors 
for the funds on deposit. Also, the 
investment officer must be ready 
and able to liquidate such part of 
his portfolio as may be required 
to meet the legitimate needs of 
borrowing customers. 


Loans are relatively high today, 
but Mr. Pruyne notes that this 
does not necessarily mean that 
they will go higher, or will remain 
at this level indefinitely. On the 
other hand, the financing require- 
ments of the defense effort, as well 
as of the normal civilian economy, 
appear to indicate little prospect 
of a substantial decline in the level 
of loans over the near future. 


Since the present relatively high 
level of loans implies the accept- 
ance by the bank of a correspond- 
ing degree of risk, Mr. Pruyne 
declares that it would be unwise 
for a bank to duplicate any ap- 
preciable part of that risk in the 
investment account. Hence on 
balance, he maintains, the present 
size of the loan account suggests 
a relatively conservative approach 
to investments. A policy of re- 
duced investment risks should be 
pursued while loans are high, and 
a reasonable degree of patience 
should be preserved until the im- 
pact of the large amount of newly 
eligible Treasury issues in prospect 
this year can be appraised. This 
implies, states Mr. Pruyne, an in- 
vestment policy placing reasonably 
heavy dependence on short-term 
securities. However, he also re- 
marks that such a policy does not 
preclude or prohibit the holding 
of some intermediate and longer 
term bonds for the always desirable 
objective of a hedged position. 


Loan officers are also advised to 
give some attention to the impact 
of the so-called Mills Plan on com- 
mercial borrowers. Under the 
Mills Plan, tax payments are 
speeded up; 70 per cent of 1951 
income tax liability is due in the 
first half of this year. These in- 
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creased tax payments, he points 
out, conceivably could result in a 
loan demand which would offset 
the usual seasonal loan decline in 
the early part of the year. 


Insurance Company 
Mortgage Investments 

Reflecting the record home build- 
ing of the past two years, more 
than $5 billion of life insurance 
funds went into the financing of 
real estate mortgages in 1951. Life 
insurance company mortgage funds 
have been placed in about 2 mil- 
lion individual mortgages, at an 
estimated total of $19.5 billion. 
Most of these accommodotions are 
for home mortgages. It is esti- 
mated that roughly 97 per cent 
of the mortgages are for housing 
of some form, and that about 80 
per cent are for individual homes. 

The establishment of credit re- 
strictions in 1950 did not greatly 
affect the large volume of home 
mortgage financing last year. This 
was due to the fact that commit- 
ments had been made prior to the 
establishment of such credit re- 
strictions. There is a long time 
interval between commitment and 
the conclusion of the transaction, 
and pre-curb arrangements were 
being closed throughout 1951. 

FHA mortgages accounted for 
$1 billion of the year’s mortgage 
financing. VA mortgages written 
for veterans under the G. I. Bill 
of Rights accounted for about $1.3 
billion, while farm mortgages—ex- 
clusive of VA loans on farms— 
represented more than $350 million 
of the 1951 mortgage total. 

At the beginning of this year, 
mortgage holdings of life com- 
panies represented 28 per cent of 
total assets. As recently as five 
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years ago, assets so invested 
amounted to only 14.8 per cent. 
The present dollar investment in 
mortgages is nearly three times the 
aggregate of five years ago. 


Savings Banks Taxation 

Imposition of the Federal In- 
come Tax on savings banks fore- 
shadows major changes in policies 
and practices of these institutions, 
according to Earl B. Schwulst, who 
is president of the Savings Banks 
Association of the State of New 
York as well as the Bowery Sav- 
ings Bank of New York. In some 
instances, he contends, changes in 
the rules and regulations govern- 
ing savings bank operations will 
be required. 

In levying a tax on the net earn- 
ings of mutual savings banks, 
Congress has placed them in much 
the same category as corporations 
organized for profit. And this 
action, declares Mr. Schwulst, runs 
contra to the historic theory that 
savings banks “are mutual insti- 
tutions directed by public-spirited 
trustees for the sole purpose of 
providing the maximum safety for, 
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and a fair return on, the accumu- 
lated savings of thrifty people.” 
Savings banks, it is pointed out, 
are now to be taxed on a basis 
comparable to commercial banks. 
While retention of earnings by 
savings banks has always served 
as a protective cushion, these in- 
stitutions are now penalized when 
such retention passes certain limits. 
In the light of the new tax meas- 
ure, it therefore seems logical to 
grant the savings banks added 
powers in order to enable them to 
better serve their depositors. 

The added powers which Mr. 
Schwulst recommends are: 


1. The right to pay a higher pro- 
portion of earnings as_interest- 
dividends than the present 2 per 
cent limit allows. 

2. The right to extend savings 
banking to new population centers 
outside existing city limits. 

3. Broader investment powers 
that would enable savings banks 
to improve earnings while, at the 
same time, providing capital funds 
for industrial growth. 
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4. Some extension of mortgage 
lending to permit the utilization of 
savings banks’ resources jointly for 
financing of large apartment houses 
and commercial buildings in cities 
such as New York. This would 
also apply to sound conventional 
building in adjoining states with- 
out recourse to FHA or VA in- 
surance. 


In the past, broadened powers 
for savings banks met opposition 
on the basis that they were not 
needed. Since the banks then en- 
joyed exemption from Federal tax- 
ation, it was claimed that such 
additional powers would give them 
a strong competitive advantage. 
Now, Mr. Schwulst declares the 
reverse to be true and states that 
the above powers “are needed for 
the savings banks to serve ade- 
quately the needs of the savings 
public.” 


It is noteworthy that discussions 
in this regard have already been 
held by the savings banks and the 
New York State Banking Depart- 
ment. 


BOOKS FOR BANKERS 


Write for our complete 
catalogue of practical 
books for bankers. 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 








“. .. helping to keep 
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on an even keel... 


HARRY B. HIGGINS 
President, Pittsburgh Plate Glass Company 


“The employees of Pittsburgh Plate Glass Company since 
1946, have purchased $9,488,510 in United States Savings 
Bonds through the Payroll Savings Plan. This accumu- 
lation of assets will be of inestimable value in helping to 
keep the business cycle on an even keel by maintaining 
purchasing power for the future.” 


through the Payroll Savings Plan is 
building a tremendous reserve of pur- 
chasing power. 


Payroll Savings—the plan that protects 
—pays the employer triple benefits: 
e it makes a good employee a better 





one—a serious saver with a definite 
plan for personal security. 

as enrollment on the plan goes to 60%, 
70% employee participation, produc- 
tivity increases, absenteeism decreases 
and accident records go down. 

and as Mr. Higgings points out, the 
systematic purchase of Defense Bonds 


If the participation in your Payroll 
Savings Plan is less than 60%, phone, 
wire or write to Savings Bond Division, 
U.S. Treasury Department, Suite 700, 
Washington Building, Washington, 
D.C. Your State Director will show you 
how you can participate in the triple 
benefits of the Payroll Savings Plan. 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and PK) 
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Tue LONG AUGUST NIGHT WAS HOT— 
but not as hot as the bitter fighting 
that raged about Agok, Korea, in the 
Naktong River area. Sergeant Kouma, 
serving as tank commander, was cov- 
ering the withdrawal of infantry units 
from the front. Discovering that his 
tank was the only obstacle in the path 
of an enemy breakthrough, Sergeant 
Kouma waged a furious nine-hour 
battle, running an eight-mile gantlet 
through enemy lines. He finally with- 
drew to friendly lines, but not until 
after his ammunition was exhausted 
and he had left 250 enemy dead be- 
hind him. Even then, although 
wounded twice, he attempted to re- 
supply his tank and return to the 
fighting. 

“A withdrawing action is not my 
idea of how Americans should fight,” 
says Ernest Kouma. “If we must fight, 
let’s be strong enough to take the 
offensive. In fact, if we're strong 


M/Sot. Ernest R.Kouma 
4) Medal of Honor 





The U.S. Government does not pay for this 
advertisement. It is donated by pais publication 
in cooperation with the Advertising Council and 

the Magazine Publishers of America, 


enough, we may not have to fight at 
all. Because, nowadays, peace is for 
the strong. 

“So let’s build our strength—to 
keep a strong America at peace. You 
can help by buying Defense Bonds— 
as many as you can afford. It’s far 
less painful to build for peace than to 
destroy in war. And peace is what 
you’re building when you buy De- 
fense Bonds.” 

7 * * 


Remember that when you’re buying bonds for 
national defense, you’re also building a per- 
sonal reserve of cash savings. Remember, too, 
that if you don’t save regularly, you generally 
don’t save at all. So sign up today in the 
Payroll Savings Plan where you work, or the 
Bond-A-Month Plan where you bank. 


Peace is for the strong... 
Buy U.S Defense Bonds now! 
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